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EXECUTIVE SUMMARY

1. This Report is provided for the FATF/APG Anti-Corruption/AML/CTF Issue Project Group. It
investigates the links between corruption and money laundering, which traditionally have been
studied in isolation. Although many multilateral organisations and countries have expressed interest
on looking at the money laundering-corruption nexus, apart from this Report there is as yet little
systematic research on the topic.

2. Corruption generates more than USD 1 trillion of illicit funds annually which are laundered
both domestically and increasingly in the international financial system. At the same time corrupt
practices undermine AML/CFT systems. This Report was tasked with shedding light on this
relationship, and making recommendations on how to enhance the effectiveness of AML/CFT systems
by protecting their integrity, and ascertaining the potential contribution of AML/CFT systems to anti-
corruption strategies.

3. There are standard corruption prevention measures which can be applied FIUs. But more
serious threats to the integrity of the AML/CFT system are posed by corruption in the general
criminal justice system, and the presence of unregulated Corporate Service Providers, particularly
where anonymous corporate vehicles are available. Corruption among private sector reporting
agencies also represents a serious threat to AML/CFT effectiveness, and in general countries should
criminalise private sector corruption taking heed of International Chamber of Commerce guidelines
and Hong Kong,China’s experience.

4, The most serious omission in dealing with PEPs is the failure to apply enhanced scrutiny to
domestic PEPs in line with the requirements of the UNCAC. In addition the narrow coverage of the
FATF’s PEPs definition means that it is no longer best international practice, and has fallen behind
standards in the financial services industry.

5. The Report contains a series of recommendations for improving international co-operation in
countering corruption and money laundering. Dual criminality in extradition proceedings should be
governed by the conduct test, and immunities for public office-holders should be abolished. Asset
recovery should compensate the ‘victim’ country, and officials should avail themselves of the full
range of conviction-based, non-conviction-based and civil confiscation methods in recovering assets.

6. Currently the potential of the AML/CFT system to counter corruption is gravely under-
exploited. At present the great missed opportunity revealed by this Report is the under-utilisation of
AML/CFT systems for anti-corruption purposes. In this area significant gains can be had with little or
no extra commitment of resources, especially in developing countries. Through legislation, the
establishment of financial intelligence systems, and the creation of specialised anti-money laundering
bodies, countries have also provided themselves with potent anti-corruption instruments. At present,
however, these instruments generally go unused.

7. This missed opportunity is in large part the result of an excessively narrow conception of the
proper function of the AML/CFT system, whereby FIUs generally have little interaction with anti-
corruption bodies, and vice versa. The tendency for these two kinds of agencies to remain
compartmentalised and operationally isolated from each other persists even in the face of the World
Bank’s conclusion that for many countries corruption offences are probably the main predicate
offence for money laundering. The Report sets out a number of recommendations concerning training
and resource gaps to deal with the disconnect between AML/CFT and anti-corruption efforts.
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BACKGROUND AND CONTEXT

8. In late 2003 the Asia-Pacific Group on Money Laundering (APG) Typologies Workshop in
Kuala Lumpur focused on corruption-related money laundering issues for the first time. The APG
Workshop agreed on a program of work, including a survey and typology, with the goal of preparing a
Scoping Paper to identify a range of key issues related to the money laundering-corruption nexus in
the Asia-Pacific region.

9. As a result of the work undertaken by the 2003 APG Typologies Workshop, Hong Kong,China
and Pakistan, under the auspices of the Typologies Working Group, undertook to co-operate with all
APG members to prepare a Scoping Paper that would consider:

e Typologies of corruption-related money laundering.
e Current measures to combat corruption-related money laundering.
e Challenges and opportunities for combating corruption-related money laundering.

10.  APG members were asked to provide detailed information on existing legislative measures to
combat inter-linked instances of money laundering and corruption, further case studies of related
typologies, and examples of practical steps to implement effective Anti-Money
Laundering/Countering the Finance of Terrorism (AML/CFT) measures. A draft Scoping Paper was
prepared in September 2004 on the basis of material provided by member jurisdictions.

11.  Subsequently, the Typologies Working Group sought further detailed responses from
jurisdictions on the definition of corruption, the type and nature of legislation in place, case studies
relating to corruption and money laundering, and issues and challenges facing these jurisdictions. The
resulting Scoping Paper provided an analysis of this material and presented key findings relating to
methods and trends in corruption-related money laundering.

12.  Parallel to this work, at the Joint Plenary Session of the Financial Action Task Force (FATF)
and APG in Singapore in June 2005, the two organisations agreed to further jointly explore the
relationships between AML/CFT and anti-corruption efforts, with particular reference to how
corruption might undermine AML/CFT implementation.

13.  The FATF and APG agreed to form a joint Project Group to carry out a study of the links
between corruption and money laundering/terrorist financing, consider a range of options, and report
back to the February 2006 Plenary meeting and to the APG ‘out of session’.

14.  Following interest from a number of countries and organisations, the Project Group currently
has the following members: Argentina, Australia, France, Hong Kong,China, India, Indonesia, Korea,
Malaysia, Netherlands, Pakistan, South Africa, and Thailand; a number of other FATF-style regional
groups (Eurasian Group [EAG], Eastern and Southern African Anti-Money Laundering Group
[ESAAMLG], Financial Action Group of South America [GAFISUD], and Middle Eastern and North
African Financial Action Task Force [MENAFATF]) as well as the Offshore Group of Banking
Supervisors (OGBS), the Organisation for Economic Co-operation and Development (OECD)
Working Group on Bribery, United Nations Office on Drugs and Crime (UNODC), the Council of
Europe’s Group of States against Corruption (GRECO), and the World Bank.

15. It was decided that references to corruption should cover the following offences as defined in
Articles 15-22 of the United Nations Convention Against Corruption (UNCAC):
e Active bribery of national public officials.

e Passive bribery of national public officials.
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e Active bribery of foreign public officials and officials of public international
organisations.

e Passive bribery of foreign public officials and officials of public international
organisations.

e Embezzlement, misappropriation or other diversion of a property by a public official.
e Trading in influence.

e Abuse of functions or position by a public official for unlawful gain.

o Illicit enrichment by a public official.

e Bribery in the private sector.

o Embezzlement of property in the private sector.

16. FATF-XVI.PLEN/22.REV1 suggested that a detailed research paper be commissioned to
provide an overview of the link between corruption and money laundering, and provide resource
materials for any future work undertaken in this area. In February 2006, the FATF agreed to FATF-
XVILPLEN/38.REV1, which proposed three options for specific work to be undertaken by the
Project Group, including the production of a Report studying the links between corruption and money
laundering/terrorist financing.

17.  In September 2006 tenders were issued for the Report, with a contract being issued to David
Chaikin and Jason Sharman in November 2006. Chaikin and Sharman presented an update regarding
progress on the Report at the Perth plenary of the APG in July 2007, with the project receiving strong
endorsement from members and observers. The final version of the Report will be released at the
October 2007 FATF plenary.

18.  The main goals of this Report are to provide a better understanding of the links between
corruption and money laundering, and to make recommendations on how to enhance the fight against
these inter-related crimes.
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CHAPTER 1: CURRENT INITIATIVES - MONEY LAUNDERING/ CORRUPTION NEXUS

Introduction and Summary
19.  This chapter deals with the following terms of reference:

‘Identifying existing material (avoiding duplication): Taking stock of previous and current work
being undertaken by international and regional anti-corruption agencies in relation to Article 14
of the United Nations Convention Against Corruption (UNCAC), Article 7 of the OECD
Convention on the Bribery of Foreign Officials and Article 13 of the Council of Europe
Criminal Law Convention on Corruption and those sections of other anti-corruption agreements
which relate to the FATF standards and identifying gaps that can be addressed by the Research
Paper or by further work.’

20. The first priority identified for the Report was to provide coverage of existing initiatives
dedicated to analysing the link between corruption and money laundering. The reasoning behind this
was to avoid unnecessary duplication between the findings of this Report and extant literature on the
subject. Beyond the need to avoid re-inventing the wheel, this chapter also aims to act as a resource in
providing a succinct coverage of parallel, complementary work on the subject. Because of the
sprawling and unco-ordinated nature of much of the relevant research and policy development in this
area, it is not uncommon for organisations pursuing complementary goals to be unaware of the
potential for productive intellectual exchange and cross-fertilisation between them; indeed, this same
dynamic may even be observed within different sections of the same organisation.

21. To the extent that it can ameliorate the lack of awareness and co-ordination between different
projects by providing a synopsis, it is hoped that this Chapter will assist in assisting the future planned
studies of the money laundering-corruption link (discussed below) by eliminating the need to cover
old ground. Because of the vast number and disparate nature of organisations and projects dealing
with money laundering and corruption individually, however, this chapter does not claim to be
exhaustive in dealing with these subjects (see, for example, the World Bank Public Sector
Governance section’s 131-page annotated bibliography on corruption research, Literature Survey on
Corruption 2000-2005; notably, only one source contained is focused on the link with money
laundering).

22. In terms of the sponsoring organisations, the APG Scoping Paper on Money Laundering and
Corruption has been an invaluable resource for this Report, with the various findings dealt with in
detail in the substantial chapters rather than being summarised here. Similarly, the FATF’s work,
particularly Misuse of Corporate Vehicles, Including Trust and Company Service Providers, has been
of great benefit to the authors. Rather than presenting a precis of this paper here, the Report reviews
and endorses many of the findings of this paper in Chapter 2.

23.  To summarise this chapter, a variety of organisations have declared that research and capacity
building in response to the money laundering-corruption nexus is a key priority. Aside from the FATF
and the APG, the World Bank, UNODC, APEC, OECD, ABD, ESAAMLG and GIABA have all
committed themselves to research and/or capacity building in this area. So far, however, little work
has been done on this topic. Aside from this Report, the publication of three reports by the World
Bank and two by FATF-Style Regional Bodies on the money laundering-corruption link later in 2007
and early 2008 will greatly assist in helping to close this gap.
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World Bank

24.  The World Bank is currently conducting the most relevant work on money laundering-
corruption linkages. The various component parts of the World Bank Group were instrumental in
putting the issue of corruption on the policy agenda in the 1990s, and have produced a prodigious
amount of pioneering work on this topic (see Strengthening World Bank Group Engagement on
Governance and Anticorruption 21 March 2007). By one count, the Group has 11 separate anti-
corruption programs.

25.  The World Bank, like the International Monetary Fund (IMF), has had an AML/CFT role since
late 2001. Rather than being a standard-setter in this area, the World Bank assesses compliance with
the FATF 40+9 Recommendations. It does so through such programs as the Report on Observance of
Standards and Codes and the Financial Sector Assessment Programs. In addition the World Bank
provides technical assistance to its members to implement the Recommendations.

26. The World Bank has noted the close link between money laundering and corruption in very
similar terms to the guidelines for this Report:

‘Corruption and money laundering are a related and self-reinforcing phenomenon. Corruption
proceeds are disguised and laundered by corrupt officials to be able to spend or invest such
proceeds. At the same time, corruption in a country’s AML institutions (including financial
institutions regulators, Financial Intelligence Units (FIUs), police, prosecutors, and courts) can
render an AML regime of a country ineffective’ (Strengthening Engagement page 68).

27.  Looking back on its anti-corruption and AML/CFT efforts, the World Bank lists the following
lessons learned. First that effective customer due diligence under AML/CFT requirements, such as
providing details on the client’s background, the background of the funds involved, and the identity of
the beneficiary, plays an important role in promoting general financial transparency and hindering
corruption. Second that close co-operation between FIUs, anti-corruption agencies, law enforcement,
and the private sector is essential to maximising the impact the AML regime can have on combating
corruption. Lastly, that in many countries law enforcement agencies specify corruption as the main
underlying offence generating illegal funds to be laundered, and hence AML policy is to a large extent
primarily an anti-corruption tool (Strengthening Engagement page 68). This Report confirms each of
these three lessons, as discussed in the following Chapters.

28. There are currently three research projects being carried out jointly or individually by the
World Bank that directly relate to the core concerns of this Report. At the time of writing, the authors
have not had access to any of the three in final form, but have had the chance to meet and/or
correspond with the lead researchers of each.

29. The first of these projects, hosted by the Financial Market Integrity Unit, looks at the use of
anti-money laundering information for anti-corruption purposes. It is comprised of a study of 15 anti-
corruption agencies around the world, selected on the basis of geography, size, type and whether or
not there is an Egmont Group FIU present in the jurisdiction. The study is based on a survey sent out
to these 15 agencies in mid-2007. The survey focuses on the legal and institutional framework of the
anti-corruption system, the anti-money laundering regime, training programs, collaboration with other
state agencies, exchange of information, and experience in using AML tools for anti-corruption. The
end product will be a report outlining whether and how countries’ anti-corruption agencies employ
AML data in fighting corruption. In turn, this information will be used to assist other countries in
combating corruption, as well as in assisting them to recover the proceeds of corruption. There may
also be training seminars based on the findings of the report.
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30. The second project is being conducted jointly by the World Bank and the Egmont Group
regarding the governance of FIUs, as part of the World Bank’s wider review and re-drafting of its
governance and anti-corruption strategy. Once again the project is survey based, and has initially been
focused on 15 Egmont Group FIUs. Surveys for the pilot study were sent out in January 2007. The
scope of the survey and project was then to be revised in light of the feedback received. The main
concern of the project is to assess and improve the governance of FIUs. The knowledge from this
exercise will then be utilised by the World Bank and Egmont group to strengthen corruption
prevention in FIUs.

31. The third World Bank-sponsored project relating to the money laundering-corruption link
covers grand corruption and money laundering. The end product is to comprise 25 case studies of
grand corruption by Politically Exposed Persons drawing on court documents and press material. In
particular the study will examine the instruments and methods used in the laundering of the proceeds
of corruption, whether the proceeds were kept on or offshore, and how the activities were detected,
investigated and prosecuted. It is being conducted by Richard Gordon and Braddock Stevenson of
Case Western Reserve University. A short initial draft was circulated in early 2007 among an internal
review group, with the full version of the study to be released later in 2007. The study will be used to
stimulate further discussion and as a training module for FIUs. The study may also recommend further
work on particular topics, for example the misuse of corporate vehicles.

32. At the time of writing, the authors have not had access to any of the three in final form, but
have had the chance to meet and/or correspond with the lead researchers of each. In addition, in
September 2007 the World Bank and UNODC released an outline of a far-reaching joint program to
assist the recovery of the proceeds of grand corruption, the Stolen Assets Recovery (StAR) Initiative.

33. In April 2007 it was announced that the World Bank and UNODC would launch the
StAR Initiative, devoted to returning assets expatriated by corrupt political leaders. The outline of this
project released in September 2007 once again highlights the close relationship between money
laundering and corruption (Chapter 3). It lists the main goals of this exercise as encouraging the
ratification of the United Nations Convention Against Corruption, extending technical assistance to
developing countries to enhance their recovery efforts, and advocating for developed countries to
extend full co-operation in returning stolen assets.

United Nations Office on Drugs and Crime

34. The UNODC is the guardian of the various UN treaties relevant to financial crime: the 1988
Vienna Convention, the 1999 Convention on the Suppression of Terrorist Financing, the 2000
Palermo Convention on Transnational Crime, but especially the 2003 UN Convention Against
Corruption. The UNODC has recognised the close links between money laundering and corruption. In
its Anti-Corruption Tool Kit, for example, the UNODC states at page 20:

‘There are important links between corruption and money-laundering. The ability to transfer
and conceal funds is critical to the perpetrators of corruption, especially large-scale or “grand
corruption”. Moreover, public sector employees and those working in key private sector
financial areas are especially vulnerable to bribes, intimidation or other incentives to conceal
illicit financial activities. A high degree of co-ordination is thus required to combat both
problems and to implement measures that impact on both areas.’

35.  UNDOC subsequently states at page 432:
‘Money-laundering statutes can contribute significantly to the detection of corruption and

related offences by providing the basis for financial investigations. Identifying and recording
obligations as well as reporting suspicious transactions, as is also required by the UN
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Convention against Transnational Organised Crime and the United Nations Convention against
Corruption, will not only facilitate detection of the crime of money-laundering but will also
help identify the criminal acts from which the illicit proceeds originated. It is therefore essential
to establish corruption as a predicate offence for money-laundering.’

36. The UNODC Global Program on Money Laundering plays a vital role in extending AML
technical assistance to the developing world. It also hosts the International Money Laundering
Information Network (IMoLIN) website of AML resources. The Global Program on Money
Laundering lists the money laundering-corruption nexus as one of its priority areas for research,
building on past achievements in this area.

37. One of the most notable achievements in this regard is the 1998 report Financial Havens,
Banking Secrecy and Money Laundering which identified many common threads between money
laundering and corruption. This work also emphasised the risk posed by un- or under-regulated
Corporate Service Providers and anonymous corporate vehicles, conclusions reiterated in this Report
in Chapter 2.

38. The 1988 Vienna Convention (the United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances) first put the issue of money laundering on the global agenda. It
calls upon signatories to criminalise the proceeds of drug crimes (Article 23).

39. The 2000 Palermo Convention (the United Nations Convention against Transnational
Organised Crime) identifies one of its goals as facilitating the fight against money laundering and
corruption in the preamble. It calls on parties to criminalise money laundering (Article 6). Article 7
emphasises the need for customer due diligence and suspicious transaction reporting. The Convention
further encourages parties to set up FIUs and follow the recommendations of international anti-money
laundering bodies.

40. The UNCAC once again lays out the close links between anti-corruption and anti-money
laundering requirements and strategies, beginning from the second clause of the preamble. Some of
the most germane Articles include:

e Article 14, which specifies that signatories must set up AML supervisory arrangements,
including customer due diligence and establishing beneficial ownership, and a suspicious
transaction reporting system; that parties should consider setting up arrangements to
monitor the cross-border movement of cash and negotiable instruments; that they should
include relevant transaction information on electronic transfers; parties are also called
upon to follow the standards of existing AML bodies; and ensure international co-
operation among law enforcement, judicial and financial regulatory agencies.

e Article 23 specifies that parties must criminalise money laundering.

e Article 52 holds that parties must ensure their financial institutions apply enhanced
scrutiny to accounts opened or sought by public officials (domestic as well as foreign)
who are or have been carrying out prominent public functions, as well as their families
and close associates. Furthermore parties should draw up criteria for the kinds of natural
and legal persons to whom this enhanced scrutiny should be applied. Parties should
consider setting financial disclosure systems for public officials, including foreign
financial accounts, with penalties for non-compliance.

e Article 58 encourages parties to set up FIUs to receive, analyse and disseminate relevant
information.
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41. Implementation of the UNCAC is a matter of significant concern. The first Conference of
Parties for the UNCAC was held in Amman, Jordan in December 2006, with the second to be held in
Indonesia in early 2008.

Organisation for Economic Co-operation and Development

42.  Aside from the 2003 United Nations Convention Against Corruption, the most important
international anti-corruption document is the 1997 OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions (the OECD Anti-Bribery Convention),
which grew out of the work of the Working Group on Bribery in International Business Transactions,
itself founded in 1994. With the signature of South Africa in June 2007, 37 countries have now
committed to the Convention. Six APG members, Australia, Canada, Japan, South Korea, the United
States and New Zealand are members of the Working Group.

43.  The Convention contains relevant AML clauses. In particular, Article 7 calls upon signatories
who have made the offence of bribing a domestic official a predicate offence for money laundering to
do so on the same terms for bribery of foreign public officials.

44,  Of the extensive work done by the OECD on corruption, in the Working Group on Bribery, in
other sections like the Public Management Committee on government procurement and the Committee
on Fiscal Affairs with regards to the tax treatment of bribes, and the various regional co-operative
ventures (noted below), some has particular relevance for this Report. Of special note is the peer
review and monitoring mechanism developed within the Working Group which may act as a model for
UNCAC monitoring, as well as related regional programs.

45. In May 2006 the Working Group released the Mid-Term Review of Phase 2 Reports, a
compilation of 21 individual country reviews for Phase 2, which is to be completed in 2008. The
section of the Mid-Term Review most relevant to money laundering (that dealing with Article 7,
85ff), begins by noting that there is an absence of standard data collection techniques among the
individual country reports. The resulting lack of comparable data means that it is difficult to draw
robust conclusions about common trends among signatories. The OECD Review calls for greater
efforts to standardise data collection in this area, a call which this Report strongly endorses. The
OECD Review also calls for more information on how parties treat the laundering of the proceeds of
bribery by the briber, rather than just the bribe itself (page 86).

46. The OECD Review at page 87 concisely states a supposition at the heart of the rationale for
this Report:

‘[A] better measure in evaluating the effectiveness of the Convention is whether suspicious
transaction reporting systems have led to the discovery of foreign bribery and related money
laundering cases. If one assumes that foreign bribery is a prevalent phenomenon, and that the
crime frequently involves money laundering (of the bribe or the proceeds of bribery), then one
could reasonably expect reporting systems to detect foreign bribery cases regularly.’

47.  However, the OECD Review immediately goes on to note that in actual fact the results have
been ‘disappointing’ as ‘Suspicious transaction reports (STRs) have not led to bribery investigations
in most of the examined Parties’ (page 87). The Review notes the various countries with bribery or
other corruption related STRs, both foreign and domestic, (18 in Greece, 10 in Luxembourg) and the
number of corruption investigations as a result of STRs (7 in Germany, 2 in Mexico, 6 in Greece,
none in Luxembourg, 6 in France, 12 in Belgium) (pages 87-88; additional figures are provided in
individual country reviews). The Review does not note any corruption convictions stemming from
STRs.

10
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48.  As an important aside, it is worth noting that if results have been disappointing among those
countries with the most experience and expertise in countering corruption and money laundering, the
results are very unlikely to be more heartening outside the Convention signatories. As such it must be
assumed that the failure of Suspicious Transaction Reports to lead to bribery investigations (let alone
convictions) to date is a generalised failure, rather than just confined to signatories of the Convention.

49.  The more important question posed by the OECD Review, then, is why the results have been so
disappointing, a failure described as ‘particularly vexing’. The Review discounts the arguments that
either there are too few or too many STRs (ie that FIUs are swamped with a larger volume of STRs
than they are able to analyse and process) (page 88). More pertinent, the Review notes, is that very
few of these STRs relate to bribery (and by extension other forms of corruption).

50. The OECD Review speculates that these low totals of corruption-related STRs may reflect the
fact that when FIUs issue typologies they may not include foreign bribery examples. FIUs themselves
and reporting entities thus may not be adequately aware of the money laundering-corruption link. On
the basis of interviews conduct for this Report, the authors would endorse this reasoning. Very few
FIUs issue corruption-related examples in their typologies (Belgium and the United States are notable
exceptions), and as such reporting entities are much less likely to consider passing on reports of
activity that may be suspicious on the grounds of corruption, a point developed further in Chapter 6 of
this Report.

51.  In September 2007 the OECD produced a paper “Potential Obstacles to the Detection of
Bribery of Foreign Public Officials by AML Systems”, a copy of which is at Annex 3. This paper
examines ‘three common features of foreign bribery which differentiate the offence from many other
predicate offences, (and) might significantly impact on its detection through AML systems:1. the
generation by the offence of two types of illicit funds — the bribe payment and the proceeds of bribery;
2. the occurrence of the offence abroad; and 3. the relative newness of the offence.” The OECD paper
highlights the problem of detecting the proceeds of bribery which are concealed through normal
commercial transactions, the dual criminality obstacle in international co-operation (Chapter 4) and
need for training and money laundering typologies (Chapter 6) to increase awareness of the relatively
new foreign bribery offence.

52. Many of the individual country reports for the Phase 2 Review process give additional statistics
on numbers of corruption-related STRs and money laundering investigations with bribery as the
predicate offence. However, judging from interviews, many of the most important details on
individual countries’ investigations involving international co-operation in fighting corruption-related
money laundering offences have been omitted. Rather than reflecting the need for operational security
this seems to reflect political sensitivities which, while understandable, hamper efforts to disseminate
knowledge about successful efforts to counter this sort of crime.

53. The OECD also has a number of regional out-reach networks dedicated to fighting corruption.
From 1998 these include the OECD Anti-Corruption Network for Eastern Europe and Central Asia.
More recently the OECD has begun co-operation with the Organisation of American States, which
established the Inter-American Convention Against Corruption in 1996. In April 2007 the two
organisations signed a memorandum of understanding deepening their co-operation in this and other
areas.

54.  The most relevant regional collaborative exercise involving the OECD is the Anti-Corruption
Initiative for Asia and the Pacific (summarised below), developed in conjunction with the Asian
Development Bank. Aside from the obvious geographical relevance to the APG, this Initiative has
also announced an interest in investigating the money laundering-corruption link based on the
findings of this Report.

11
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Asian Development Bank/OECD Anti-Corruption Initiative for Asia and the Pacific

55.  The joint ADB/OECD Anti-Corruption Initiative for Asia and the Pacific was established in
1999. It currently includes 27 countries, and its activity has been centred on the Anti-Corruption
Action Plan for Asia and the Pacific adopted in December 2000. This joint enterprise aims to further
the cause of anti-corruption by facilitating member dialogue, enabling the exchange of best practice,
co-ordinating technical assistance, engaging in policy analysis, and providing a database of anti-
corruption practices.

56.  Given the pronounced overlap in the membership of the Initiative and the APG, its activities
are highly congruent with the aims of this Report. Furthermore, the 2007-08 Work Plan expresses the
intention to collaborate with the APG in investigating the links between corruption and money
laundering in the region:

‘[T]he Initiative will endeavor to undertake a thematic review jointly with the Asia-Pacific
Group on Money Laundering in the framework of the recently launched FATF/APG Project
Group on the links between anti-corruption and anti-money laundering and terrorist financing...
The thematic review would focus on strengths and vulnerabilities to corruption of member
countries’ anti-money laundering mechanisms and make suggestions for improvement. This
thematic review will be carried out jointly by APG and the ADB/OECD Initiative to
complement the research analysis planned by the FATF/APG Project Group. A joint workshop
on protecting anti-money laundering institutions and in particular Financial Intelligence Units
against corruption would complement the review, and a joint capacity building program with
APG would be considered to address the identified challenges’ (ABD/OECD 2007: 6).

57.  Beyond the co-operation outlined for 2008 (page 15), the Initiative also indicates that one of its
priorities for capacity building throughout this period will be to counter deficiencies in anti-money
laundering institutions whose performance has been degraded by corruption (ADB/OECD 2007: 10).
In addition, the APG peer review/mutual evaluation mechanism is provided as an example for
reviewing members’ anti-corruption strategies (page 5).

58.  Relating to corruption specifically, one of the most useful outputs of the Initiative for this
Report is Mutual Legal Assistance, Extradition and Asset Recovery of Proceeds of Corruption in Asia
and the Pacific (see Chapter 4 on Best Practice and International Co-operation). Related to the
possible complementarities between anti-corruption and anti-money laundering standards are possible
substitutes for mutual legal assistance in the recovery of the proceeds of corruption. For example,
instead of asking for formal mutual legal assistance or beginning civil proceedings in the foreign
jurisdiction, the state in question might ask its foreign counterpart to lay domestic money laundering
charges (page 57). This approach is a much simpler and therefore cheaper option than formal mutual
legal assistance, and thus potentially of great interest to developing member states. Also contained is
the significant example of the conviction of a former Prime Minister of Pakistan for corruption-related
money laundering in Switzerland, with the assets ordered forfeited to Pakistan (though the case is now
under appeal) (page 57).

59.  Relating to the same theme, one section from Denying Safe Haven to the Corrupt and Proceeds
of Corruption identifies co-operation between FIUs as one of the most effective alternatives to formal
mutual legal assistance. The value of FIUs in this context stems from their powers to gather detailed
financial intelligence and their contacts in the public and private sectors (pages 18-21). Inter-FIU co-
operation is particularly enhanced by the use of Memoranda of Understanding (page 16). The
increasing use of the Egmont Group’s secure website may be expected to bring further benefits in this
area.
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Commonwealth

60. The Commonwealth has done a great deal of innovative and relevant work on the money
laundering-corruption nexus. This work has taken place among the Economic Affairs, Governance,
and Legal and Constitutional Affairs divisions of the Secretariat. This effort has built from the 1999
commitment of Commonwealth Heads of Government to the Framework for Commonwealth
Principles on Promoting Good Governance and Combating Corruption.

61. In 2005 the Commonwealth published a major report by the Commonwealth Expert Working
Group on Asset Recovery, based both on earlier Commonwealth declarations and research from 2003,
and the provisions of the United Nations Convention Against Corruption. Some relevant key
recommendations include:

e Immunities from criminal prosecution for heads of state, government and other political
figures should be removed.

e Enhanced scrutiny needs to be applied to both domestic and foreign PEPs.

e The Commonwealth should establish a mechanism for dealing with corruption by serving
heads of state and government.

e Countries need to have in place effective conviction-based, non-conviction-based, and civil
confiscation measures, usually as part of AML laws.

o Bilateral treaties should not be necessary in order to render assistance in this area.

e Asset registries for public officials are an effective preventive tool, especially when verified
with reference to tax information.

62. In April 2006 the Commonwealth and Chatham House jointly held a major international
conference, ‘The UN Convention Against Corruption Implementation and Enforcement: Meeting the
Challenges’, which resulted in a substantial published proceedings. The Conference participants
welcomed the UNCAC, and particularly its attention to money laundering, but also expressed
disappointment that a variety of vital provisions had been made discretionary rather than mandatory.
The conference also featured national officials who had taken a leading role in combating corruption
and the related money laundering activities in their home countries, including Vanuatu, Nigeria,
Kenya and Lesotho.

63. It has subsequently been noted that since 2005 progress in implementing the recommendations
of the Commonwealth Working Group on Asset Recovery has been slower than hoped for. This is
said in part to reflect the complexity and resource-intensiveness of working through asset recovery
cases. But it is also said to reflect a lack of political will, and as such to achieve the goals set forth in
the report it is necessary for Commonwealth member governments to make good on their
commitments in this area.

Asia-Pacific Economic Co-operation

64.  Another initiative that is relevant both on geographic and thematic grounds is APEC’s
investigation of money laundering and corruption under the general priority of promoting
transparency. Under the Busan Declaration APEC leaders:

‘[A]greed that the implementation by our relevant economies of the principles of the United
Nations Convention against Corruption (Article 14 Measures to prevent money-laundering,
Article 23 laundering of proceeds of crime, Article 23 Concealment) can have a positive impact
in advancing our commitment towards a cleaner and more honest and transparent community in
the Asia Pacific region.’
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65. To further information exchange and policy development in this area the APEC Anti-
Corruption and Transparency Experts Task Force (ACT) was set up in 2005. The Anti-corruption and
Transparency Capacity-Building Program has provided for workshops and training programs to be
developed, including in areas dealing with investigatory and prosecutorial techniques, judicial reform,
anti-money laundering, asset forfeiture and recovery, and the APEC Transparency Standards.

66. An example of activity in this area was an ACT workshop held in Bangkok 20-22 August 2007
on the money laundering and corruption nexus. Hosted by the Thai National Counter Corruption
Commission, the workshop saw an exchange of examples of best practice in combating money
laundering and corruption with particular reference to the international recovery of assets.

67. In September 2007 APEC further announced that two Codes of Conduct to prevent corruption
in the public and private sector would be developed. This commitment came in the wake of two
APEC reports, ‘Enhancing Investment Liberalisation and Facilitation in the Asia-Pacific Region’ and
‘Transparency and Trade Facilitation in the Asia-Pacific’.

FATF-Style Regional Bodies
68. Aside from the APG, two other FATF-Style Regional Bodies (FSRBs) have expressed a

particular interest in investigating the corruption-money laundering link. The authors met and
subsequently corresponded with representatives of both bodies.

Inter-governmental Action Group against Money Laundering in West Africa (GIABA)

69.  GIABA has as of early 2007 committed to undertaking a highly relevant study focusing on the
corruption-AML linkage, ‘Corruption and Money Laundering in West Africa: Assessment of Problem
Status and the Effectiveness of National and Regional Control Initiatives’. GIABA lists the aims of
the study as follows:

i) Determine, as accurately as possible, the volume, prevalence, types, dominant character, cost
and trend of corruption and money laundering in West Africa as well as the pattern of the

relationship.

ii) Estimate the proportion of corruption funds which goes into laundering and for what
purposes.

iii) Determine the usual direction of the money laundering flow.
iv) Find out the extent and category of population involvement.
v) Construct a valid and reliable socio-economic profiles of known offenders.

vi) Find out the ratification/implementation status of various anti-corruption and money
laundering instruments among the West African States.

vii) Examine legislation and enforcement organs specifically targeted against corruption and
money laundering to determine their levels of statutory appropriateness and operational

efficiency as well as identify problems and constraints.

viii) Identify ‘best practices’ in combating corruption and money laundering in the region,
making allowance for national or cultural peculiarities.

14



FATF/PLEN(2007)37

ix) Determine the relationship, if any, between socio-economic and political conditions on the
one hand and the incidence/prevalence/character/trend of the problem on the other.

x) Find out the role and impact of donor partnerships and transnational corporations in aiding or
combating corruption and money laundering in the sub-region.

xi) Account for the observed magnitude, character and trend of the problem in the sub-region as
well as for the observed level of effectiveness of existing legislation and enforcement organs
over time based on the findings of the survey.

xii) Provide suggestions for the enhancement of the level of effectiveness and efficiency of the

fight against corruption and money laundering in the sub-region, again based on the findings of
the survey.

Eastern and Southern African Anti-Money Laundering Group (ESAAMLG)

70. The ESAAMLG 2005-2008 Strategic Plan lists as one of its main priorities the integration of
AML/CFT efforts with national anti-corruption strategies (ESAAMLG 2005: 5). The ESAAMLG
Secretariat is also considering the feasibility of setting up a dedicated AML/CFT and corruption
regional training centre.

71.  In general the Strategic Plan stresses the need for a greater appreciation of the corruption-
money laundering link:

‘Another problem within the region is that the issue of money laundering is misunderstood and
regarded as a separate, “stand alone” entity. This is evidenced by the fact that some member
countries have developed financial sector reform strategies and anti-corruption strategies that
have failed to address the FATF recommendations... Country policy makers should be aware
that AML/CFT measures are essential to financial sector development and that money
laundering is the flip side of corruption and other criminal activity. Corruption is one of the
predicate offences for money laundering. Cutting off the means to use the proceeds of crime is
a major deterrent. The ability to investigate and repatriate the proceeds of corruption could
provide member countries with “many millions of dollars” in returned revenue. It is therefore of
paramount importance that AML/CFT programmes are integrated not only within national
development plans but also within financial sector reform and anti-corruption programmes’
(ESAAMLG 2005: 12).

72.  Beyond the Strategic Plan, ESAAMLG has also committed as of June 2007 to producing a
research report on ‘The Impediments that Corruption Causes to the Implementation of AML/CFT in
the ESAAMLG Region,” with the expected completion date being March 2008.

Group of States against Corruption (GRECO)

73.  Within the context of the Council of Europe, GRECO’s monitoring of its 46 members’
implementation of the Criminal and Civil Conventions on Corruption has once again demonstrated the
necessity of taking into account money laundering concerns in fighting corruption.

74.  For example, in its Second Round evaluations GRECO has urged members to amend criminal
codes to allow money laundering prosecutions where corruption offences have been committed
abroad. GRECO has also urged closer international co-operation relating to the repatriation of the
proceeds of crime. More generally, successive evaluation rounds have emphasised the need for
corruption prevention measures that relate directly to AML concerns. These include the need for
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proper regulation of financial intermediaries and gatekeepers, adequate company registration systems,
the need to be able to penetrate bank secrecy in criminal investigations, and the role of tax
administrators in detecting corruption-related financial crimes.

Gaps in the Literature and Future Research

75. In conclusion, since 2005 if not earlier, a large number of anti-money laundering and anti-
corruption international organisations have stated that the money laundering-corruption nexus is both
important and significantly under-researched. Judging by the state of the field, this conspicuous gap in
our knowledge remains. Fortunately, however, by early 2008 a good deal will be done to help remedy
this intellectual deficit with the publication of five separate reports on the money laundering-
corruption link: the three World Bank studies (on using AML information for anti-corruption
purposes, the governance of FIUs in collaboration with the Egmont Group, and grand corruption and
money laundering), and the two regional studies by ESAAMLG and GIABA. Some or all of the
World Bank reports may also prompt follow-up work by the Bank.

76.  Since none of these reports is available to the authors at time of writing, it is not possible to
definitively identify directions for future research. Clearly, before further work on the relationship
between money laundering and corruption is commissioned, the review of the field conducted above
would need to be updated taking into account the findings and conclusions of these studies to assess
the remaining lacunae and shortcomings.

77.  Nevertheless, it is possible to make some tentative suggestions regarding productive directions
for future research with particular reference to the Asia-Pacific region. A typologies exercise on the
money laundering-corruption nexus in the Asia-Pacific, building on the work of the APG Scoping
Paper, would be a very valuable addition to the literature. This would be of significant benefit to
FIUs, anti-corruption agencies, STR reporting entities, and perhaps judicial and law enforcement
bodies as well.

78.  As is discussed in Chapter 6, the lack of such typologies is one of the key shortcomings
hampering efforts to break the money laundering-corruption relationship. Two of the World Bank
studies and the ESAAMLG and GIABA work may included some examples incidentally, but they are
not typology exercises. Although the World Bank study on grand corruption is a dedicated typologies
exercise, there is a need to go beyond open sources (media and court reports) and the particular class
of grand corruption.

79.  Such a typology exercise would be beneficial if undertaken at a global level, but would perhaps
be even more beneficial if it reflected the particular priorities and circumstances in the Asia-Pacific.
This would also be a good fit with the interest expressed in money laundering and corruption by the
ADB/OECD Anti-Corruption Initiative and the APEC Anti-Corruption and Transparency group,
among others.

80. Three more focused topics also suggest the need for further research. The first would be an
investigation of the potential for using money laundering law in corruption-related international asset
recovery. Although excellent studies on asset recovery have been produced by the ADB/OECD and
the Commonwealth, such is the complexity of this area that a dedicated treatment of the role of
AML/CFT law in this area would be a significant contribution.

81. A further priority area for research is on domestic PEPs regulations. Given the new
responsibility that countries have taken on to compile a domestic PEPs list by ratifying the UNCAC
(Article 52.1), the lack of awareness concerning this commitment, and the paucity of countries that
have so far fulfilled this obligation (Brazil and Mexico), much work needs to be done. The Report
discuss issue of domestic PEPs in greater detail in Chapter 3.
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82.  Finally, given the emphasis placed on the use of asset registries underpinned by AML/CFT
intelligence (and possibly tax information as well) as an anti-corruption measure, it would be helpful
to have a dedicated study comparing different countries’ experiences with asset registries, and how
existing practices could be improved.
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CHAPTER 2: VULNERABILITIES OF AML/CFT REGIMES TO CORRUPTION

Introduction and Summary
83.  This chapter deals with the following terms of reference:

‘Understanding vulnerabilities to corruption in AML/CFT institutions (including law
enforcement, investigative, prosecutorial and judicial bodies). Studying the structures of
organisations that are central to an effectively implemented AML/CFT regime and identifying
vulnerabilities to corruption.’

84.  There is a general presumption among practitioners that corruption and money laundering are
similar in that relatively few of those committing these crimes are convicted for their activities, and
only a very small proportion of the money involved in each is seized. For example, many APG
members are yet to record a single conviction for money laundering, but it is unlikely this is because
there is no money laundering going on. Similarly, as pointed out by the OECD Secretary-General, the
fact that countries like the UK and Australia have yet to record a single conviction for the bribery of
foreign officials is probably not because no such bribery has occurred.

85.  There are a number of important issues. To what extent could the increased use of intelligence,
laws and institutions of the AML/CFT regime enhance efforts to counter corruption? To what extent
is the fight against money laundering being held back by corruption? If there are problems in these
areas, what can be done to ameliorate them? This Chapter is largely devoted to investigating the
second issue: examining vulnerabilities to corruption in the AML/CFT system, and proposing
remedies.

86.  Before turning to a detailed investigation of the impact of corruption on the AML system, a
few caveats are in order. In developing countries especially the AML system has a short track record,
and thus a lack of convictions, or small assets seizures is much more likely to reflect the comparative
novelty of the AML/CFT regime rather than improper influence. Among those interviewed from the
various international organisations by the authors, the degree of political support, resource constraints
and relations with law enforcement and prosecutors were all held to have a much greater influence in
facilitating or impeding efforts to fight money laundering than corruption.

87.  As such, even where the AML/CFT system has been in place for some time, modest results in
countering money laundering are much more likely to be a result of these kind of factors rather than
corruption. Corruption prevention as applied to the AML/CFT system thus is more likely to have a
modest positive impact on effectiveness rather than producing a radical improvement. This probability
should be kept in mind, together with the expense, when discussing improving corruption prevention
in AML/CFT.

88.  In addition, in recommending reforms to make bodies within the AML/CFT system broadly
conceived more resistant to corruption, the authors have sought to keep the circumstances of low
capacity countries in mind. Many developing countries are already struggling to fulfill the 40+9
Recommendations in an environment where there are many other competing demands on public
funds. Given this fact, promoting expensive, complex solutions may be unrealistic and perhaps even
counter-productive.
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89.  The vulnerabilities below are not just a list of legislative deficiencies, as interview sources
have stressed the importance of proper implementation beyond legislation. To the extent that APG
and FATF members have not ratified and legislated the provisions of the various international
conventions on money laundering and corruption this represents a shortcoming that should be
corrected. Certainly there are some glaring problems as a result of incomplete legislation noted in this
Report, for example the failure to make corruption a predicate offence for money laundering purposes
(UNODC Anti-Corruption Tool Kit page 66). But it seems probable that even ‘state of the art’
legislation will do little to reduce inter-linked instances of corruption and money laundering in the
absence of effective implementation.

90. This Chapter begins by summarising the main points of the 2005 APG Scoping Paper relating
to common trends in corruption-related money laundering, as well as common points of vulnerability
to corruption in the AML/CFT system. The next section reviews international best practice in
corruption prevention with an eye to FIUs. To the extent that such best practices have not been
adopted by FIUs, this tends to indicate points of vulnerability to improper influence. In keeping with
the broad view of the AML/CFT system, the following section looks at susceptibility to corruption in
the judiciary, among prosecutors and in law enforcement. The next task is to examine the trade-off
between FIU independence and capacity.

91. In the private sector, the presence of unregulated Corporate Service Providers not captured
within the STR reporting system represents a major point of vulnerability to corrupt influence. The
final major point of vulnerability is the disconnect or compartmentalisation that tends to undermine
potential synergies in the fight against money laundering and corruption.

APG Scoping Paper

92.  Since 2003 the APG has collected a range of case studies of methods of laundering the
proceeds of corruption through a questionnaire to members and from discussions during typologies
workshops. Seventeen countries provided information: Australia, Canada, Chinese Taipei, Fiji, Hong
Kong,China, Indonesia, Japan, Macao-China, Malaysia, Mongolia, New Zealand, Pakistan, Palau,
Philippines, South Korea, Thailand and the United States. The Scoping Paper noted the following
methods for laundering the proceeds of corruption:

1. Cash is very commonly used for bribes, with proceeds of corruption remaining in cash form
and concealed in homes and on business premises. This was noted as particularly common in
predominantly cash economies (Thailand, South Korea, Mongolia).

2. Cash proceeds of corruption are being exchanged into foreign currency, often to be smuggled
abroad or deposited into domestic banks (Indonesia).

3. Cash couriers are used to smuggle proceeds of corruption within and out of a jurisdiction to
be subsequently integrated into the formal financial sector of the other jurisdiction. Such
smuggled cash may be returned to the country of origin through the formal financial system
(Thailand).

4. Structuring or “smurfing” proceeds of corruption into bank accounts is occurring through the
use of multiple deposit transactions of small amounts (Macao-China).

5. Many cases reported simple placement of corrupt proceeds in domestic banks (Indonesia).
6. Third parties are commonly used, including family members or affiliated companies to

receive corrupt payments in a variety of forms and to subsequently deposit proceeds of
corruption into financial institutions. Such third parties may be employees or other

19



FATF/PLEN(2007)37

accomplices. Typologies include proceeds of corruption being falsely loaned back to the bribe
recipient (New Zealand, Indonesia, South Korea, Macao-China).

7. False identities and false documentation are extensively used to hide the true beneficial
ownership of financial assets deriving from proceeds of corruption. Typically names of
dependents and personal employees were used (South Korea).

8. For accounts opened using false identities, proceeds of corruption are being transacted
through internet banking or telephone banking to avoid face to face transactions.

9. Wire transfers are being used to remit proceeds of corruption overseas and/or to relatives or
third parties.

10. The use of offshore bank accounts and offshore shell companies was common, with corrupt
proceeds sent via wire transfers. This was undertaken to reduce the risk of detection, to avoid
asset tracing to complicate evidentiary trails (Pakistan).

11. Alternative remittance systems being used to transfer proceeds of corruption to foreign
jurisdictions. Such funds may be laundered overseas and used as seemingly legitimate loans
granted to local entities connected to the corrupt person (Pakistan).

12. Repatriation of laundered proceeds of corruption is occurring through the use of wire
transfers and false declarations of dividends of non-existent foreign investments (Macao-
China).

13. Gatekeepers, including accountants and lawyers, are utilized to conceal the origin of corrupt
payments, including the disguising of such payments as consultancy fees (South Korea,
Pakistan).

14. Corrupt payments have been received directly in the form of valuable assets and luxury
goods.

15. Gaming, including horse racing, is used through using proceeds of corruption to pay for
winning tickets at a premium to disguise the origin of funds.

16. Negotiable instruments such as bearer bonds and negotiable certificate of deposits (CDs)
are purchased with proceeds of corruption in the private loan market to hide the beneficial
owner (South Korea).

17. Gatekeepers are used to manage the subsequent investment of corrupt funds into assets
including real estate, stocks, bonds or mingling within legitimate businesses (Pakistan).

18. A number of cases highlighted laundering proceeds of corruption through investment in
insurance products and financial market securities, often using third parties to obscure the

beneficial owner (Indonesia).

19. Cases highlighted proceeds of corruption being spent on luxury vehicles, jewellery and
other luxury items.

20. Proceeds of corruption are laundered using false business transactions or deliberately loss
making transactions with a company owned by a relative of the corrupt official (South Korea,

Macao-China).

21. Assets from corruption money are accumulated in commercial and residential real estate,
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often with the involvement of corruption officials or gatekeepers (Pakistan).’
93.  Summarising the narrative responses by jurisdiction, the Scoping Paper at pages 9-10 identifies
nine common vulnerabilities:

‘1. The low pay and poor conditions of those in the public sector which produces a systematic
vulnerability to corruption.

2. There is a lack of financial expertise in identifying corruption typologies.

3. The members with cash-based economies face great difficulties in distinguishing money from
legitimate and illegitimate sources.

4. The absence of a dedicated anti-corruption body and a lack of vigorous media scrutiny.

5. The need for more political will from senior managers and the government in developing a
robust anti-corruption culture.

6. Concerns that PEPs may block AML investigations, impede the suspicious transacting
reporting system, and undermine good governance standards.

7. The difficulty of keeping investigations secret in small jurisdictions where tipping off is a
constant danger.

8. Law enforcement and prosecutors are often more interested in pursuing the predicate crime
rather than money laundering or corruption offences.

9. Finally, because corruption-related money laundering often necessitates international action,
such investigations tends to be complex, time-consuming, expensive and require considerable
expertise.’

General Anti-Corruption Measures

94.  The following section outlines best practice in general corruption prevention for public bodies
with an eye to enhancing the integrity and effectiveness of FIUs. This version of best practice is
drawn from information provided by the Hong Kong,China Independent Commission Against
Corruption, the New South Wales (Australia) Independent Commission Against Corruption, and the
Queensland (Australia) Crime and Misconduct Commission.

95. Different countries will need to adapt these generalised guidelines to local circumstances.
Some of the measures recommended below are more expensive than others. Developing countries
may thus have to perform a careful calculation as to the relative merits of corruption prevention in
FIUs and enhancing other aspects of the AML/CFT system, or advancing other public priorities more
generally.

96. FIUs aiming to strengthen its corruption resistance should start with undertaking a risk
assessment to identify corruption risk areas. The identified areas and ways of managing corruption
risk in the agency should be incorporated in a corruption prevention plan. For that purpose, the FIUs
may wish to consider the following set of policies and procedures.
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Code of Conduct

97. A Code of Conduct provides written guidelines to the employees of an organisation as to how
to operate and perform their duties according to the organisation’s standards of behaviour and ethical
principles. It further outlines the disciplinary measures that will be taken against an employee if a
breach of the Code of Conduct occurs. Those FIUs interested in such a measure should develop and
implement their own Code of Conduct tailored to the specific structure, role and ethical culture of the
agency (the provision for such a code is expressed in UNCAC in a discretionary measure, Article 7d).

98. A Code of Conduct assists in establishing the ‘organisational framework that helps to build and
strengthen agency integrity and corruption resistance’ (Chapter 1, p. 5, ICAC “Codes of Conduct —
The next stage http://www.icac.nsw.gov.au/files/pdf/pub2 55cpl.pdf). An agency’s Code of Conduct
should be reviewed regularly, with the active participation of both management and employees, and
Code of Conduct training should be part of the induction programme for new employees. Regular
refresher training should be provided to employees to reinforce the ethics, principles and regulations
upheld by the agency and the importance of complying with those regulations at all times. The
management should demonstrate their full support for the Code of Conduct and set an example by
their compliance with the policies and procedures included in the Code. Detailed guidelines on how to
develop an effective Code of Conduct can be found on the websites of the Hong Kong,China ICAC,
the NSW ICAC, the Crime and Misconduct Commission (CMC) of Queensland, and other anti-
corruption bodies.

The Recruitment Process

99.  Recruitment should be an open, transparent process where consistent practices and selection
criteria are applied to all applicants in order to select the best person for a job based on their merits.
Apart from a well-developed policy on recruitment guarding against nepotism, favouritism or other
unethical practices, FIUs should generally apply stringent security vetting for all potential new
employees (see the section on Asset Registers below).

100. A security vetting package should be developed to encompass the information that potential
employees will need to disclose regarding their personal and financial circumstances to allow the
agency to conduct enquiries and assess their background and character. This package is sent to
potential employees for completion and should include questions regarding their identity, marital
status, financial information, criminal record and association with criminals, and disclosure of
interests and associations with other people and organisations as well as information about close
family members. Based on the information provided the agency can perform a probity assessment of
the potential employee and make a decision as to their suitability for employment at the agency.

101. The security vetting package should also contain the agency’s Code of Conduct, which the
potential employee will be required to read and sign a written declaration confirming that they accept
to uphold and comply with the policies and regulations at all times. The security vetting package and
the information required to be disclosed to the agency to allow an effective probity assessment
process should also be tailored to the specific work of an FIU. All job candidates should be made
aware that, should they be recommended for employment, an offer will be subject to a successful
security vetting clearance. An example of a security vetting package can be seen on the website of the
NSW ICAC.
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Conflicts of Interest

102. Properly managing conflicts of interest, pecuniary and non-pecuniary, is critical to maintaining
an image of integrity and high ethical standards in public agencies like FIUs. The public’s perception
that a government official, and hence the official’s agency, has acted in a biased and/or unfair way
because of personal interest can be just as detrimental to the confidence in that agency’s work as
when an unlawful act actually occurs. The public expects that government officials put public interest
above their private interests, and that government decision-making is a fair, open and impartial
process. Therefore, agencies should have an effective conflicts of interest policy which should include
clear guidelines for employees with regard to identifying and disclosing personal interests that may
conflict, or may be perceived to conflict, with their duties as public officials.

103. The policy should provide clear definitions of the concept of conflicts of interest so that all
employees understand in what situations they need to make a disclosure. All employees should know
their obligations under the agency’s conflicts of interest policy and should be able to identify and
declare any potential and actual conflicts of interest that arise in the course of their work.

104. The policy should be included in the induction program of the agency. Regular reviews of the
policy should be conducted, with the active participation of all staff, in order to ensure that identified
areas of risk for conflict of interest as well as preventive measures are up to date, and potential new
problematic areas are addressed to minimise the risk for actual conflicts of interest occurring.

105. Management should be responsible for reinforcing the policy, leading by example and
providing guidance to employees when ethical dilemmas are brought to their attention for advice. For
that purpose, it is particularly important that staff and managers are well-informed about the conflicts
of interest policy and any changes resulting from reviews, and that they periodically attend
appropriate training.

106. The Hong Kong,China ICAC has information on the key concepts related to this policy
available on its website. The NSW ICAC and the CMC of Queensland have published a joint report
and a toolkit on managing conflicts of interest in the public sector. These publications contain detailed
guidelines on how to develop and implement an effective conflicts of interest policy as well as how to
manage conflicts of interest.

Gifts and Benefits

107. Anti-corruption bodies are in agreement that managing effectively the corruption risks
associated with gifts and benefits that public officials may be offered in the course of their work is
critical for maintaining the integrity of an organisation. It is essential that public agencies have in
place a gifts and benefits policy to govern the ethical decisions of their employees related to whether
or not to accept a gift or benefit. The policy should explain the key concepts and provide guidelines to
employees to help them assess in what circumstances they could accept gifts or benefits and when
they should refuse them as the gifts could compromise, or be perceived to compromise, the employee
and hence the agency.

108. This policy should be clearly communicated to an FIU’s employees, and to any external
stakeholders. Employees should have a thorough understanding of the ethical issues and potential
corruption risks associated with gifts and benefits. If the policy does not provide guidelines for
particular situations and employees are not sure how to respond to an offer of a gift or benefit, they
should be encouraged to consult relevant anti-corruption provisions and seek advice from the
management. Maintaining good records in such circumstances is essential, and the gifts and benefits
policy should provide for such cases.
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109. The policy should distinguish between gifts and benefits that have to be declared based on their
nominal value, and those that can be accepted, and usually kept, without disclosure. All gifts and
benefits that have to be declared should be recorded in a gift register to maintain transparency and
accountability, and the management should decide how these agency assets are to be used. Periodic
audits of the gift register should be conducted to ensure that misappropriation has not occurred, and
that all relevant policy procedures have been complied with.

110. The policy should clearly state that public officers must never accept money as a gift. An FIU
may also find that adopting a ‘no gifts’ policy could be best, but this will depend on local
circumstances.

111. Special provisions should be included in the gifts and benefits policy related to bribery and all
employees should understand clearly what a bribe is and that should they be offered a bribe they must
report it immediately and follow all procedures outlined in the agency’s gifts and benefits policy.

112. The NSW ICAC has produced a toolkit titled Managing Gifts and Benefits in the Public Sector

that provides comprehensive information about the process of developing and implementing a gifts
and benefits policy, and managing gifts and benefits.

Security and handling of confidential information

113. Public sector agencies should develop procedures for handling sensitive and confidential
information. This requirement is particularly relevant for FIUs given their role in collecting, analysing
and disseminating STRs. Agencies should include this issue in the risk assessment process and should
identify areas of risk specific to the organisation based on its size and structure. This problem is
important because it is related to corruption and fraud. The unauthorised release of confidential
information to external entities may have serious consequences. For example, tipping off by a corrupt
official may sabotage on-going investigations.

114. The policy on security of information should be made part of the agency’s induction program
for new employees, and new employees should be required to confirm in writing that they have read
and understood the policy and that they agree to comply with it at all times. The policy should
incorporate provisions for the classification of sensitive information, and the ‘need to know’ principle
should be applied internally to regulate the access of employees to restricted information.

115. Good monitoring and control systems should be developed and implemented to manage
employees’ access to electronic databases and record-keeping systems. Procedures should be put in
place to prevent cases of misuse of confidential information such as leakages or using someone else’s
username and password to access electronic systems. Hard copies of confidential documents should
be securely stored and access to them should be monitored. Procedures should be also implemented
for the appropriate way such documents are disposed of so that the information they contain can
remain protected.

116. Regular reviews of the policy should be conducted so that the provisions, procedures and
control mechanisms outlined in the policy are kept up to date with the development of technology.

Malpractices and misuse of confidential information should be reported and the policy should provide
for disciplinary measures to be taken against employees when such misconduct occurs.

Asset Registries

117. The sections above have outlined the relevant international best practice for corruption
prevention in public institutions. These general guidelines have particular relevance for FIUs. Asset
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registries also comprise an important measure for safeguarding the integrity of FIUs, but in addition
their application is also potentially much wider. Indeed, interview sources relate that an asset registry
is perhaps the most effective general anti-corruption measure. Depending on national circumstances,
such a registry may include politicians and senior public officials, judges, police, members of the FIU
and anti-corruption body and others. Asset registries are not a new idea. They are common in many
governments, legislatures and anti-corruption bodies around the world. The 1996 Inter-American
Convention against Corruption Article III 4 calls for a registry of the income, assets and liabilities of
public officials; Article 9 calls for passing illicit enrichment laws covering public officials. The
UNCAC also calls for a similar registry in Article 8 (5) under the rubric of dealing with conflicts of
interest among public officials.

118. However, the effectiveness of these registries, covering all assets, income and liabilities, is
severely compromised unless underpinned with supporting measures. First there must be meaningful
(preferably criminal) penalties for those making false, misleading or incomplete declarations. Second
there must be an obligation for registries to be regularly updated, preferably on not less than an
annual basis. Third these registries should be cross-checked for accuracy regularly using AML and
tax information. Unless these conditions are fulfilled then registries are unlikely to be effective in
deterring and detecting corrupt practice. Judging on the basis of limited evidence, it seems unlikely
that most register meet these conditions (the World Bank study on using AML information for anti-
corruption purposes may well provide more systematic evidence on this matter).

119. The Hong Kong,China ICAC has a strong asset declaration policy in relation to its staff, which
may be a productive model to emulate. Assets must be declared when an individual enters the
organisation, and then the declaration is reviewed on an annual basis.

Judiciary, Prosecutors and Law Enforcement

120. The UNCAC Article 11 calls for measures to strengthen judicial systems in the following
terms:

‘each State Party shall, in accordance with the fundamental principles of its legal system and
without prejudice to judicial independence, take measures to strengthen integrity and to prevent
opportunities for corruption among members of the judiciary’.

121. In 2006 the UN ECOSOC endorsed the Bangalore Principles for Judicial Conduct. Further
detailed guidance is provided by the Commonwealth Limassol Recommendation on Combating
Corruption within the Judiciary. Among the common vulnerabilities to corruption identified by the
Commonwealth are:

e A lack of public guidelines on judicial ethics.

e A lack of judicial training and mentoring programs in ethics and anti-corruption.

e Threats to the principles of appointment and promotion on merit through a competitive and
transparent process.

e Court hearings are not open to the public.
e Judges salaries are too low to provide a secure livelihood.
122. A commonly identified challenge in remedying vulnerability to corruption is the reluctance of

judges to undergo training in anti-corruption principles, especially when the training is conducted by
non-judges.
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123. In 2007 Transparency International released its Global Corruption Report with the special
theme of corruption in the judiciary. This contained many of the same recommendations on corruption
prevention already covered. In general the corruption threats to the judiciary in relation to money
laundering cases are no different from those judges face in other kinds of cases.

124. To the extent that there are vulnerabilities specific to the money laundering-corruption nexus,
they reflect the complexity of these cases, and the tendency to require co-operation from two or more
jurisdictions. If the judiciary in any one country involved is corrupt, this will tend to hinder legal
remedies in the other jurisdictions also. For example, if a jurisdiction is perceived as having a corrupt
judiciary it is unlikely that other countries will permit individuals to be extradited to that jurisdiction.
This will also tend to endanger asset recovery cases.

125. According to the 2007 Global Corruption Report, judicial corruption may produce a spiral of
unaccountability: poorly-paid judges become susceptible to corruption; the corrupt judiciary
undermines efforts to attack corruption and money laundering; this failure in turn prevents either
successful deterrence of financial crime or asset recovery from abroad; the country becomes more
impoverished (page 63).

126. Also included in this report are examples of judicial corruption and irregularities in relation to
money laundering cases. In Mexico two armed individuals with connections to known drug traffickers
were detained with USD 7 million in cash and a further USD 500 000 in valuables after attempting to
evade the police. In contravention of the Criminal Code the judge ordered both individuals freed, even
though the further investigations in progress against them meant they should have been held. The
same judge freed the son of the local drug cartel boss after he was accused of money laundering and
murder. Transparency International alleged that these decisions, both reversed on appeal, were a
direct result of criminal influence over the judge (pages 77-78).

127. The same report also refers to a case in Nicaragua where $600,000 was seized after five
individuals were convicted of money laundering. While the individuals were serving their sentences
their representatives managed to withdraw this money with the authorisation of the Supreme Court
(117-18). Once again, Transparency International alleges that this was a result of judicial corruption.
The Supreme Court in Nicaragua has a monopoly on initiating investigations of judicial irregularities;
it chose not to initiate an investigation in this case. A further example of alleged judicial corruption
leading to the failure of money laundering is presented in Panama (page 253).

128. Complementing the general corruption prevention measures covered elsewhere in this chapter
and the Commonwealth Limassol recommendations, Transparency International makes several other
specific recommendations that this Report endorses. The appointment processes for judges should be
transparent, and so too the process for hearing complaints and taking disciplinary action against
judges. The reasoning behind judicial decisions should be published. Judges should declare conflicts
of interest, and may be included in asset registries, again with the requirement that to be effective
asset registers must be regularly updated and cross-checked against data collected by tax and AML
authorities.

129. For the most serious and large-scale instances of corruption-based money laundering, there is a
real danger that high-ranking political officials will be able to sabotage the proper functioning of the
AML system. This might take the form of cabinet-level officials withholding permission to prosecute
even once sufficient evidence for a prosecution has been gathered. This kind of failure may occur in
developed or developing countries. This issue of PEPs is one of the most important concerns of this
Report, and is dealt with separately at length in Chapter 3.
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130. In particular it is important that the loophole of declining to prosecute cases on ‘national
security’ ground be carefully investigated, as is currently being done by the OECD Working Group on
Bribery. The problem has recently come to the fore in the case of the United Kingdom’s decision to
abandon a corruption investigation against British Aerospace Systems (BAE) involving arms sales to
Saudi Arabia. The British government maintains that Saudi Arabia has threatened to cut off terrorism-
related intelligence if the investigation is continued, and that the value of this intelligence outweighs
the public interest in investigating accusations of corruption. Responding to this Al-Yamamabh case,
the OECD has noted: ‘a number of questions remain unanswered and the Working Group maintains
its serious concerns as to whether the decision was consistent with the OECD Anti-Bribery
Convention’ (United Kingdom: Follow-Up Report on the Implementation of Phase?2
Recommendations, 21 June 2007, page 7).

131. National security is such an elastic concept that it could conceivably used by highly-placed
corrupt officials to sabotage almost any kind of investigation. Sani Abacha, along with many other
corrupt governments, justified his massive looting of the Nigerian government treasury on national
security grounds. Aside from carefully delineating the circumstances in which national security is or
is not an acceptable reason to decline to prosecute, operational independence and once again asset
registries may militate against this problem.

132. A problem relating to the prosecutorial function in some Commonwealth countries like the UK
and Kenya (more than half of APG member jurisdictions are also members of the Commonwealth)
concerns the dual position of the Attorney General as both member of the cabinet, and independent
legal officer whose permission is required to prosecute senior public officials for corruption. As is
increasingly recognised, such a dual role creates a potentially serious conflict of interest: the decision
to bring charges against one government minister depends on the assent of a fellow minister.

133. The Review endorses the recommendation of the 2003 Report of the English House of Lords
/House of Commons Joint Committee on the Draft Corruption Bill that ministerial involvement in the
prosecutorial decision in corruption cases should be avoided (page 47). An appropriate solution is to
separate these two roles, re-assigning the prerogative to bring charges to a genuinely independent
legal official outside the government, such as the Director of Public Prosecutions.

134. In Australia the Commonwealth Director of Public Prosecutions has issued a direction to all
prosecutors that when deciding whether or not to prosecute a person for bribing a foreign public
official, prosecutors should not be influenced by considerations of Australia’s or any other country’s
economic interest, the potential effect upon Australia’s relations with another country, or the identity
of the persons involved (individual and corporate entities).

135. Problems associated with political discretion over the decision to initiate, continue or terminate
corruption prosecutions are, however, by no means exclusive to common law countries. During its
implementation review reports, GRECO has highlighted potentially serious deficiencies in this area in
a large number of its members. Similarly to the situation with judges, GRECO has also emphasised
the need for a transparent, objective and merit-based system for the appointment, promotion and
disciplining of prosecutors in order to avoid political interference.

136. Aside from this danger, Transparency International recommends that lawyer’s trust accounts
should be regularly audited. Their professional registration should depend upon these audits being
conducted, and providing the practitioner in question with a clean bill of financial health (TI 2007:
96)

137. Although Interpol’s detailed study of police corruption is not accessible to the public (and
hence the authors), Interpol has passed resolutions laying down basic standards for members in this
area. Specifically Interpol ANG71 Resolution: ‘Global Standards to Combat Corruption in Police
Forces/Services’ including following clauses of interest:
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e 4.11 Establishing and enforcing procedures for the declaration and registration of the
income, assets and liabilities of those who perform policing functions and of
appropriate members of their families.

e 4.22 Having legislation enacted to allow the proceeds of corruption and related crimes
to be forfeited.

Financial Intelligence Unit Independence and Capacity

138. In addition to the generic corruption prevention policies presented above, a clear necessity for
the insulation of FIUs from improper political influence is operational independence. This criterion is
emphasised by the Egmont Group. FIUs that do not possess operational independence in law and fact
represent a major point of vulnerability to corruption in the AML/CFT system.

139. At a minimum, independence requires the autonomous ability to hire and fire personnel,
preserve basic pay and conditions, and decide which cases to investigate, prosecute and/or pass on to
prosecutorial authorities (depending on the structure and prerogatives of the FIU in different national
contexts). Beyond these basic prerequisites, however, there is some disagreement as to the trade-off
between independence and capacity, particularly in the developing world where resource constraints
are particularly tight.

140. Commonwealth and UNODC publications indicate that especially in small developing
countries, having a stand-alone FIU may be too expensive. As a result, such an FIU may lack even the
most basic facilities (e.g. electricity supply), and thus be functionally ineffective. An alternative
solution is to house the FIU within the central bank. Again drawing on interviewees’ responses, this
provides the advantage of association with one of the best-functioning institutions in low capacity
countries. Furthermore, the central bank can be expected to have a close working relationship with the
private financial sector.

141. Two caveats, however, should be borne in mind. The first is question of the position of an FIU
situated in the central bank if senior bank officials seek to exert improper influence over the conduct
of the FIU’s work. The second reservation is that central banks generally have little or no relationship
with the law enforcement community. The ability of the FIU to liaise between private banks and the
police may thus be compromised. To guard against this danger, it may be advisable for FIUs housed
in central banks to ensure law enforcement personnel are seconded to them so as to ensure close links
with this sector.

142. The prerequisites of operational independence and corruption prevention do not preclude an
FIU being housed in the central bank. Creating a stand-alone FIU to ensure independence may be
false economy if that FIU is untenable because of a lack of resources. Indeed, one of the reasons that
there have been so few examples of corruption in FIUs in developing countries (apart from their
relative novelty) may be that these bodies have not yet become effective enough to be worth
corrupting. If under-staffed and under-resourced FIUs do not pose much of a deterrent to corrupt
activities, those engaged in corrupt practice have little need to exert improper influence over them.

143. A further extension of nesting FIUs within other independent bodies would be to co-locate the
FIU within the national anti-corruption agency. An example of such is the Nigerian Economic and
Financial Crimes Commission, but Mauritius has also adopted a similar solution. Clearly this would
be one logical solution to the common problem of a lack of communication (or even acquaintance)
between anti-corruption and anti-money laundering bodies that this Report identifies as one of the
most serious problems affecting efforts in these inter-linked areas (see below). Conceivably, this
solution might also be more economical than having two stand-alone bodies. Another potential
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positive is that the FIU would be subject to the same integrity safeguards as applied to the anti-
corruption agency.

144. However there is a fundamental lack of knowledge concerning the extent to which these
potential benefits have actually eventuated for countries adopting this solution, or would eventuate for
countries that might emulate Nigeria and Mauritius in this fashion. Interviewees in general saw
greater communication and joint training between anti-corruption and AML agencies as being
preferable to a full merger of the two.

145. Finally, in terms of risk management, to the extent they have not already, FIUs should where
ever possible adopt the dual control ‘four-eyes’ principle of risk management. This principle refers to
such safeguards as dual control of assets, requiring two signatures on key documents, and a general
presumption of cross-checking, review and segregation of functions. Such arrangements minimise the
chances of malfeasance (as well as innocent error). It must be recognised, however, that this may be
particularly challenging for small, developing countries where staff shortages are already pronounced.

146. Private Sector Corruption and CSPs

147. A major problem in complex money laundering schemes is the use of corporate vehicles as part
of the layering process and to camouflage the trail of evidence. The use of corporate vehicles in
hiding various kinds of financial crimes has been a long-standing concern for a variety of international
organisations. This concern is evidenced by the coverage in the 1998 UNODC report Financial
Havens, Banking Secrecy and Money Laundering; the 2001 OECD study Behind the Corporate Veil:
Using Corporate Entities for Illicit Purposes; and most recently the 2006 FATF study The Misuse of
Corporate Vehicles, Including Trust and Corporate Service Providers.

148. The last-mentioned notes at page 1 that:

‘Organised crime groups or individual criminals tend to seek out the services of professionals
to benefit from their expertise in setting up schemes that the criminals then use for illicit
purposes. Criminals may seek advice from trust and company service providers... as to the best
corporate vehicles or jurisdictions to use to support their schemes, with TCSPs having varying
degrees of awareness of or involvement in the illicit purposes underlying their clients’
activities.’

149. For the majority of cases involving the use of corporate vehicles to assist in money laundering,
including laundering the proceeds of corruption, Corporate Service Providers (CSPs) were wittingly
or unwittingly involved in obscuring the illegal nature of the funds. Commonly this is done through
the provision of shell companies, particularly International Business Companies (IBCs). However,
other corporate vehicles, such as trusts, foundations and partnerships may also be used in this manner
to launder the proceeds of corruption.

150. The examples provided by Hong Kong,China and Malaysia in the 2005 APG Scoping paper are
particularly pertinent here. Through setting up such companies, Corporate Service Providers may then
assist in opening overseas corporate bank accounts through which to channel funds. Or such
companies may be used in generating false invoices, fictitious consultancy fees, or bogus loans. To
the extent CSPs who are covered by the suspicious transaction reporting regime fail to lodge an STR
in the expectation of personal gain, or are bribed to actively assist in laundering money, this kind of
private sector corruption represents a key vulnerability in the existing AML system.
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151. In addition to multilateral organisations raising the matter of regulating CSPs as a law
enforcement and money laundering priority, various US government studies on the subject have come
to a similar conclusion. Thus a Government Accounting Office study from 2000 indicated that CSPs
were active in providing hundreds of Delaware shell corporations to groups of organised criminals
from Russia. These Delaware corporations were then used to open US bank accounts and through
them launder the proceeds of corruption. Further studies by the Treasury in 2005, the Government
Accounting Office in 2006, and the Financial Crimes Enforcement Network in 2007 again drew
attention to the threat posed by US shell corporations.

152. Exacerbating this danger is the fact that it is impossible to establish the beneficial ownership of
such entities under the laws of 47 of 50 US states (GAO 2006). The combination of unlicenced CSPs
and corporate vehicles for which it is difficult or impossible to establish the beneficial owner
represents a particularly serious danger to the ability of a jurisdiction to meet the 40 + 9
Recommendations (particularly Recommendation 33) and Egmont Best Practice (see Legal point 7),
not to mention the danger it represents to the integrity of the financial sector as a whole. In such cases
beneficial ownership may be obscured especially where bearer securities are allowed (unless they
have been immobilised), where companies can be formed on-line without the need for supporting
documentation (e.g. notarised copies of a passport), or where there is no obligation to disclose the
beneficiary or settlor of a trust.

153. This Report strongly endorses the conclusion of the FATF study of the misuse of corporate
vehicles that CSPs should be subject to a licensing requirement, including a test of fit and proper
persons, and explicitly brought under the STR regime, including where the grounds of suspicion relate
to corruption. The FATF misuse of corporate vehicles report was accepted at the February 2007
FATF Strasbourg Plenary, but no specific action to encourage members to licence CSPs in this
manner was taken. As long as no action is taken, this crucial vulnerability will persist.

154. Some have raised doubts that such a licensing regime would be impractical, overly expensive,
or threaten the commercial viability of CSPs. Yet the experience of imposing requirements in small
jurisdictions like the Bahamas, Jersey, the Isle of Man and the British Virgin Islands indicates that
such worries are overstated. If such small jurisdictions can successfully implement a robust system of
CSP licencing, there is no reason why all FATF members cannot do likewise. Indeed, even very small
developing jurisdictions like Vanuatu (which has had registered trust formation agents since the
1970s) has recently introduced a licensing system for CSPs modelled on that in place on the Isle of
Man.

155. It is possible to discern the state of play with regards to licensing CSPs with the data presented
in the 2006 FATF report on Misuse of Corporate Vehicles. The data indicates that of the jurisdictions
surveyed, 22 allow intermediaries to form corporate vehicles but do not include them within the AML
regime (FATF 2006: 14). A majority of the 17 jurisdictions in the sample that allow trusts do not
regulate them (for example in terms of identifying beneficiaries). Sixteen jurisdictions allow bearer
shares, many in combination with corporate and nominee directors. In nearly all cases, information on
ownership in company registries covers only legal, not beneficial, ownership. In 14 jurisdictions it is
not mandatory to keep the information with company registries regularly updated (including the
United States and Germany). Only nine jurisdictions regulate TSCPs with a licence system; these
intermediaries are regulated in the Bahamas, Jersey, Guernsey, the Isle of Man and Gibraltar, but
unregulated in the United States and the United Kingdom (FATF 2006: 13-14).

156. Even granted that CSPs are licensed, fall within the suspicious transaction reporting regime,
and are honest, it is still necessary to inculcate knowledge about corruption-related money laundering.
To the extent that relevant typologies are unavailable, that AML training does not include inculcating
an awareness of corruption issues, and that CSPs making reports in this area do not receive follow-up
information from FIUs, it is unlikely that much progress will be made in remedying this weakness in
the AML system.
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157. An example of best practice in CSP regulation can be taken from the Isle of Man’s Corporate
Service Providers Act of 2000 and Fiduciaries Act of 2005 (including trust providers, a model that the
US Government Accounting Office has proposed should be emulated among American states (GAO
2006). The Isle of Mann Acts cover those who are professionally involved in the formation of
companies or trusts; the sale, transfer or disposal of companies; providing a registered office for a
non-resident company; acting as a director, agent or registered secretary of a company or trustee of a
trust; acting or arranging for others to act as a nominee member of shareholder; or offer administrative
services for non-resident companies or trusts.

158. It is also a requirement of the Isle of Mann legislation that CSPs meet a ‘fit and proper’ person
criteria, specified as integrity, competence and solvency. Prospective CSPs must provide a business
plan, references and a police check which are then considered by a Board of Commissioners. If
approved, CSPs then have to follow a regulatory code. The code includes prudential requirements
(e.g. professional indemnity insurance), consumer protection clauses (e.g. holding clients’ money
separately in trust from the CSP’s own funds), but also requires that CSPs practice Know Your
Customer and are bound by the STR requirements. The Manx Financial Services Commission
provides an  online handbook to  further explain these  requirements  (see
http://www.gov.im/fsc/handbooks/guides/csps/welcome.xml).

159. More generally, a fundamental prerequisite for enhancing the integrity of the AML/CFT
system in the private sector is effective implementation. Interviewees emphasised to the authors that
as a general rule implementation difficulties tend to be a greater threat to the proper functioning of the
AML/CFT regime than obsolescent or incomplete legislation. Nor are implementation problems
confined to developing countries. For example, the repeated failure of Riggs Bank to observe the
stipulations of the Bank Secrecy and USA Patriot Acts, and the active collusion of bank officials in
assisting Augusto Pinochet to open accounts under false names and hide assets from foreign law
enforcement officials using linked trusts and shell companies, shows that implementation failures can
be important even in highly regulated sectors of developed country financial systems.

160. Finally, and as mentioned elsewhere in the Report, the lack of corruption typologies available
to private sector reporting entities constitutes a point of vulnerability that may facilitate the laundering
of the proceeds of corruption. Aside from deliberate collusion, firms may not be sensitised to report
transactions that are suspicious from a corruption-related point of view. Indeed, given the lack of
relevant typologies in this area (with exceptions like Belgium and the United States), and the artificial
and unhelpful isolation that often exists between anti-corruption and anti-money laundering agencies
discussed below, this lack of awareness is not surprising.

Compartmentalisation and Combating Money Laundering and Corruption

161. Before concluding this Chapter on corruption and the effectiveness of the various institutions
that comprise the AML/CFT system, it would be remiss to overlook the problem of
compartmentalisation: the left hand not knowing what the right is doing. Despite the many calls from
a variety of multilateral organisations to response to money laundering and corruption as inter-linked
problems (see Chapter 1), interview sources strongly suggested that these calls are not being followed
or implemented. These same sources indicate that the problem of compartmentalisation is currently a
greater threat to the effectiveness of efforts to counter these kinds of financial crime than the
corruption of the systems designed to counter such activities.

162. Anti-money laundering agencies tend to see fighting corruption as someone else’s
responsibility. For their part, anti-corruption agencies often regard money laundering as outside their
remit. As a result, the system for countering these related financial crimes tends to be much less than
the sum of its parts. Respondents from various bodies informed the authors that personnel from
AML/CFT and anti-corruption agencies had generally never met, much less ever co-operated in
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operational matters. The lessons of corruption prevention are at best partially applied to FIUs, and the
powerful intelligence and asset confiscation tools provided by AML/CFT laws are rarely used to
deter, investigate or recover the proceeds of corruption. Of course there are positive exceptions (like
Indonesia, see Chapter 6), but they are relatively scarce.

163. Because FIUs and anti-corruption bodies tend to be isolated from each other, training private
firms in their STR requirements generally does not cover corruption cases. Although available
evidence precludes drawing any strong conclusions, this lack of training in corruption-related money
laundering may well explain the lack of corruption-related STRs noted in the OECD Phase 2 Mid-
Term Review (see Chapter 1), and in turn the lack of convictions resulting from this kind of
intelligence.

164. This dysfunctional compartmentalisation may extend even further, in that law enforcement and
prosecutors are often more interested in corruption as a predicate crime than the money laundering
that flows from it because of a lack of knowledge about AML/CFT practice. This tendency was
identified as a common problem in the APG Scoping Paper.

Conclusion

165. This Chapter has analysed vulnerabilities to corruption in the AML/CFT system broadly
conceived and suggested possible solutions. Once again it must be emphasised that deficiencies of
political will and resources, as well as the problem of compartmentalisation, probably do more to
inhibit efforts to counter money laundering and the financing of terrorism than corruption per se.
With this in mind, standard-setting bodies should carefully consider the resource implications of
imposing new corruption prevention requirements, especially in relation to low capacity developing
countries.

166. The APG’s typologies exercise on corruption-related money laundering from 2003 and the
resulting Scoping Paper in 2005 comprise a very valuable initial source of information on the
dimensions of the problem in the Asia-Pacific region. It provides a preliminary typology of the means
by which the proceeds of corruption are laundered, and identifies some common points of
vulnerability to corruption in the AML/CFT system.

167. The Chapter then went on to summarise best international practices in corruption prevention.
These include policies relating to Codes of Conduct, recruitment, conflicts of interest, gifts and
benefits, and security of confidential information. To the extent that these practices are not already
being applied in FIUs and other public bodies in the AML system this may represent a point of
vulnerability to corruption.

168. Asset registries comprise an especially valuable tool for ensuring the integrity and proper
functioning of FIUs, but also the police, prosecutors, the judiciary and PEPs. For maximum benefit
assets registers should be regularly updated, they should be cross-checked with data from AML and
tax authorities to ensure accuracy, and there should be criminal penalties for false, misleading or
incomplete declarations.

169. Judicial corruption presents a serious threat to the proper functioning of the AML/CFT system
and the justice system generally. Where judges are poorly paid, appointment and promotion
procedures are opaque or arbitrary, hearings are held in secret, and there is a lack of ethics and anti-
corruption training, judges will be vulnerable to improper influence. In complex corruption-related
money laundering cases spanning two or more jurisdictions even one corrupt judge may jeopardise
the whole effort. The situation in which the decision to prosecute senior public officials for corruption
lies with a government minister (attorney general) creates a serious conflict of interest. Prosecutorial
authority in this context should be vested in an independent legal authority outside the government.
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170. FIUs must fulfil the Egmont Group’s requirement of operational independence. For small and
developing countries, however, this does not preclude the FIU being housed within the central bank.
Otherwise, a stand-alone FIU may be ineffective due to basic resource constraints. FIUs should also
adopt the dual control ‘four eyes’ approach to risk management.

171. The often unlicenced and unregulated status of CSPs presents a major point of vulnerability in
the existing AML/CFT system. This vulnerability is exacerbated in jurisdictions where there is no
legal provision for private sector corruption, and where CSPs may form corporate vehicles for non-
residents where the beneficial owner remains hidden. In response it was suggested that jurisdictions
that have not already done so move to licence CSPs and bring them within the AML system, perhaps
along the lines of the Isle of Man.

172. The point on the need for greater integration also relates to the Report’s more general
conclusion that there is a need for much more regular communication and information exchange
between FIUs, anti-corruption agencies, law enforcement, prosecutors and reporting entities when it
comes to the money laundering-corruption nexus. The compartmentalisation of different actors with
common and overlapping responsibilities in fighting money laundering and corruption is one of the
most prominent obstacles to the effectively fighting money laundering and corruption.
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CHAPTER 3: POLITICALLY EXPOSED PERSONS, CORRUPTION AND MONEY
LAUNDERING

Introduction and Summary

173. The FATF first became concerned with Politically Exposed Persons (PEPs) in 2001 in
connection with private banking. Since 2003 FATF Recommendation 6 specifically addresses this
issue. PEPs are seen to pose a high risk of money laundering, especially in connection with
corruption. In turn, both the Basel Committee on Banking Supervision and the Wolfsberg Group have
noted PEPs-related financial crime can pose a major reputational risk to any banks and other financial
firms involved.

174. This chapter explores why PEPs should be managed as part of AML/CFT obligations. It deals
with the question of whether domestic PEPs have inhibited the adoption and/or effective
implementation of adequate AML/CFT measures. It also outlines the vulnerabilities of AML/CFT
institutions to PEPs.

175. There is no single agreed-upon definition of PEPs, or even a consensus that this is the best
term. Questions of terminology to one side, however, perhaps the best-developed definition of PEPs is
that contained in the European Union Third Directive on Money Laundering. This definition is more
precise than FATF Recommendation 6, in particular with regards to legal persons connected to PEPs
by joint or individual beneficial ownership or control.

176. Gaps in the existing coverage of PEPs rules are the omission of sub-national leaders (e.g.
regional governors in federal systems), senior figures in political parties, military and security police
leaders, those directing public enterprises, and politically connected religious leaders and managers of
charities. We recommend that all these categories are included within the PEPs rules. Furthermore,
the problem of extended families or clans in some cultural contexts, and extra-marital affairs, are
further complications to be considered.

177. A more serious omission, however, is the restriction of PEPs regulations in a large majority of
countries to cover only foreign officials, and not domestic (exceptions including Brazil, Mexico and
Belgium). But the UNCAC Article 52(1) does not distinguish between foreign and domestic public
officials. As such, all those countries ratifying the UNCAC must now broaden their PEPs coverage to
include domestic officials. This will most likely be controversial, as earlier some governments refused
to pass anti-money laundering laws while these laws contained domestic PEPs provisions. In fulfilling
this new legal requirement, governments should study best available practice from countries like
Mexico in applying enhanced scrutiny to domestic PEPs in preparation for legislation in this area.

178. Evidence from the private sector further suggests that the coverage of PEPs in
Recommendation 6 is no longer the state of the art, and thus is no longer the best guide for national
law. Prominent private sector firms regard the different PEPs definitions in play as a secondary issue
compared with the lack of implementation of Know Your Customer provisions. Complementing the
provisions of the UNCAC with regards to domestic PEPs, many firms already apply a similar risk-
based approach to foreign and domestic PEPs. Multilateral standard-setters and national regulators
need to catch up with superior private sector practice.
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179. At present just how PEPs are to be identified is under-specified and largely delegated to the
private firms, who will often not have sufficient expertise and resources to perform this task
adequately. This gap is even more pronounced given the likelihood of the PEPs category being
expanded. At the very least, governments must be prepared to give much more and more specific
guidance to private firms on identifying PEPs, if not become directly involved in drawing up PEPs
lists.

Background
180. In 2006 the FATF/APG Project Group outlined the basis for studying PEPs as part of the

research project into the links between corruption and money laundering (FATF/Plenary (2006) 42). It
is useful to set out the Project Group’s statement concerning PEPs:

Further Study of Politically Exposed Persons

181. The APG Typologies Working Group Scoping Paper on Corruption identified PEPs as being an
issue where jurisdictions need clarification and guidance. Financial institutions have continued to
express their difficulties in implementing Recommendation 6. Some of the issues identified were: the
general difficulty in identifying PEPs, difficulty in identifying who their family members might be,
and the length of time after leaving office that someone might be still be considered a ‘PEP’. The
February 2006 FATF Plenary also requested the Project Group to look into the PEPs issue further and
report back in June. Project Group members meeting in May took stock of the on-going and recent
developments in the area, while also incorporating the issue of PEPs into the research paper as an area
for further study.

o These issues were also raised at the FATF/Private Sector dialogue in Brussels in
December 2005, where a majority of private sector representatives agreed that there is
a need for a risk-based approach in this area, and questioned how to identify higher
risk PEPs (since they stated that not every PEP is high risk). While the private sector
sought specific information on PEPs and other targeted individuals, some participants
proposed a pragmatic approach: noting that it is unlikely that public authorities will
publish a PEPs list and in the absence of a uniform definition, it suggested that
financial institutions focus on the monitoring of transactions and activities of
customers to come to their own perception of risk, to identify the PEPs and then
decide how to deal with the appropriate risk for that customer. Regulators should then
be responsible for assessing the appropriateness and reasonableness of the measures
taken by financial institutions to address the issue of PEPs.

e In addition to the work by the private sector, the European Commission has also done
more work in this area. In a process that began in 2005, in the EC launched a
consultation in the 25 Member States regarding implementing measures for the Third
Directive on the prevention of money laundering and terrorist financing. In September
2005 the EC published a working document with regard to implementing measures
for the directive. The paper asked specific questions for input regarding, inter alia,
the PEP definition such as what is meant by ‘prominent public functions’, ‘immediate
family members’, and ‘persons known to be close associates of PEPs’.

e After considering initial input, in February 2006 the EC issued a working document
for public consultation on draft possible implementing measures, which included a
more detailed definition of PEPs. After this second consultation period, proposed
technical measures were formally presented to the European Parliament and to the

35



FATF/PLEN(2007)37

Committee for the Prevention of Money Laundering and Terrorist Financing (a
regulatory committee composed of Member States and chaired by the European
Commission) in April 2006. This Committee agreed on 10 May 2006 to the
Commission’s formal draft. In accordance with the Directive’s procedures, the
Parliament will have one month following the committee's vote to verify that the
limits set in the ‘level 1° measures have been respected, before the measures are
adopted by the Commission, probably during summer 2006. Article 2 of the
document includes a more specific definition of PEPs and is included as Annex 4.

e The Project Group recognises the work already done by the private sector and the EC,
including the recent publication of a more comprehensive definition of PEPs. The
project group also recognises that there might be more work to consider in this area,
and therefore proposes that the PEPs area warrants further study and should be
incorporated into the terms of reference for the research paper (attached as Annex 3).
In particular, areas to be studied may include:

a. The definition of PEPs (including domestic and foreign) and the issues concerned
with identifying PEPs to determine if more work beyond the EC definition should be
pursued.

b. The role and treatment of friends, relatives, and associates (both natural and legal
persons) of PEPs.

c. The vulnerability of AML/CFT institutions to influence by PEPs.
d. The implementation by the private sector of FATF Recommendation 6.

e. Considering the extent to which domestic PEPs could inhibit the adoption and/or
effective implementation of adequate AML/CFT laws.’

Why Manage PEPs as part of AML/CFT obligations?

181. The FATF first examined the risks imposed by PEPs to the financial sector when in 2001 it
analysed the money laundering vulnerabilities of private banking. In 2003 the FATF identified PEPS
as requiring additional scrutiny due to the higher risks of money laundering or terrorist financing. The
FATF issued its Revised Recommendations in 2003 which expressly dealt with PEPs in
Recommendation 6. This measure was enacted as a result of increased international awareness of the
vulnerability of AML/CFT measures to PEPS. It was designed so that financial institutions would
have the necessary information and AML/CFT systems to deal with the increased risks arising from
PEPs.

182. The FATF further explained its position in its 2003/2004 Typologies Report, which briefly
examined the money laundering risks associated with PEPs. The FATF Report noted at paragraph 77
that:

‘the sources for the funds that a PEP may try to launder are not only bribes, illegal kickbacks
and other directly corruption-related proceeds but also may be embezzlement or outright theft of
State assets or funds from political parties and unions, as well as tax fraud. Indeed in certain
cases, a PEP may be directly implicated in other types of illegal activities such as organised
crime or narcotics trafficking. PEPs that come from countries or regions where corruption is
endemic, organised and systemic seem to present the greatest potential risk; however, it should
be noted that corrupt or dishonest PEPs can be found in almost any country.’

183. The FATF Typologies Report contained four case studies demonstrating the linkage between
corruption and money laundering. These studies (which are reproduced at Annex 2) show that the
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‘techniques employed by PEPs to launder illegal proceeds (are) very similar to those of other criminal
money launderers. PEPs may use distinctive banking arrangements to assist them in creating a
complex or sophisticated network of transactions to protect illicit assets they may have generated.’

184. As the FATF Typologies Report observed, financial institutions should perform enhanced due
diligence on PEPs not only because of their susceptibility to corruption but also because they may use
laundering techniques which if detected should give rise to suspect transaction reports. The policy
implication is that corrupt activities by PEPs may be detected by ‘applying enhanced due diligence
methods employed similar to those used in countering money laundering.’

185. In October 2001the Basel Committee on Banking Supervision emphasized the high reputational
and legal risk of corrupt PEPs and the damage that can be caused to a financial centre (Basel
Committee on Banking Supervision, Working Group on Cross-border Banking, Customer due
diligence for banks, BIS Basel, October 2001).The Basel Committee made the following observation
at par 2.25:

‘Accepting and managing funds from corrupt PEPs will severely damage the bank’s own
reputation and can undermine public confidence in the ethical standards of an entire financial
centre, since such cases usually receive extensive media attention and strong political reaction,
even if the illegal origin of the assets is often difficult to prove. In addition, the bank may be
subject to costly information requests and seizure orders from law enforcement or judicial
authorities (including international mutual assistance procedures in criminal matters) and could
be liable to actions for damages by the state concerned or the victims of a regime. Under certain
circumstances, the bank and/or its officers and employees themselves can be exposed to charges
of money laundering, if they know or should have known that the funds stemmed from
corruption or other serious crimes.’

186. Similarly, in 2002 Transparency International focused on the high reputational risk of PEPs:

‘Money laundering cases involving PEPs can cause significant reputational damage to
implicated financial institutions, lead to political instability in the PEP’s home country, and
demoralise public confidence in the global financial system in general. Thus, TI fully supports
specifically identifying PEPs as high-risk customers.’

187. In 2006 the Wolfsberg Group expressed its view on corruption as imposing a series of risks on
financial institutions. These risks include service risks (arising from private banking, project
finance/export credits, retail banking), country risks (arising from high levels of institutionalised
corruption), customer risk (arising from PEPS, intermediaries/agents, correspondent banking
relationships, industry risks). From the Wolfsberg Group perspective, PEPs are one of the most
important corruption-type risks. The Wolfsberg Group on Corruption Statement explained the nature
of the PEP risk as follows:

‘PEPs potentially represent higher risk because they are either are in a position to exert undue
influence on decisions regarding the conduct of business by private sector parties, or have
access to state accounts and funds.’

Do domestic PEPs inhibit the adoption and/or effective implementation of adequate AML/CFT
laws?

188.  PEPs enjoy a special status in their country of origin because of their executive, legislative,
judicial, military, and/or bureaucratic power. They are in a unique position of influence in their nation
state and perhaps also diplomatically when they are acting abroad. The enactment and implementation
of AML/CFT laws and systems are potentially vulnerable to PEPS because they may threaten their
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economic and political interests.

189.  The authors have found no empirical study of whether and the extent to which domestic PEPs
have inhibited the adoption and/or effective implementation of adequate AML/CFT laws. However,
some of our interviewees suggested that certain governments initially opposed the enactment of
AML/CFT laws because of their concern of the impact of such laws on their political and economic
power. For example, there was resistance in some states to the implementation of the new AML/CFT
standards because of concerns that this might be the ‘thin edge of the wedge.” National politicians
were concerned that new AML measures might lead to the application of PEPs requirements to
domestic or national PEPs. This provides an additional argument why international standards on PEPs
should apply to both foreign and national PEPs. This issue is discussed in detail below.

Vulnerabilities of AML/CFT institutions to PEPS

190. The special status of PEPs may prevent the detection of illegal financial activities in which
they or their supporters are involved. In nearly all recent cases of grand corruption, the detection and
investigation of the criminal activity of heads of government occurred only after there was a change of
government.While the PEPs were in power, there was no real opportunity for domestic law
enforcement agencies to investigate the financial crimes of government leaders. The successor regime
had an obvious interest in exposing and investigating illicit activities of their political enemies. The
reliability of accusations made by new governments concerning former PEPs must be scrutinised
because this may represent a ‘political settling of scores’ rather than a genuine effort to obtain
criminal justice.

191. PEPs are in a unique position to undermine the effective implementation of FATF international
standards governing AML/CFT laws in their national jurisdictions. In some countries PEPs have
considerable financial power and may own or control significant sectors of the economy, including
major financial institutions. Where this occurs there is a significant potential obstacle to the
application of FATF standards to those PEPs. Although we are not aware of any specific case of PEPs
interfering in the reporting of suspect transactions involving their own illicit financial activities, the
fact that such reports are rare would suggest the potentiality of obstruction of financial detection and
investigation.

192. There is also the problem of lack of political will to assist in an investigation of a foreign PEP
who is perceived as a friend of or is linked to senior officials or politicians of the government where
investigatory assistance is required. Investigations of the foreign PEP may not be handled in a timely
fashion or may be subject to such formalistic and inflexible requirements, that the investigation may
be halted or rendered ineffective in supply any timely information.

193.  An additional problem raised in the FATF Typologies Report 2003/2004 at paragraph 76 is
that:

‘Because of the special status of PEPs ... there is often a certain amount of discretion afforded
by financial institutions to the financial activities carried out by these persons or on their
behalf. If a PEP becomes involved in some sort of criminal activity, this traditional discretion
given to them for their financial activities often becomes an obstacle to detecting or
investigating crimes in which they may be involved.’

194.  Although the introduction of risk management systems in Customer Due Diligence standards
(CDD) will not completely solve this real problem of detecting financial crime in which PEPs may be
involved, it will impose increased legal responsibility on the private sector to detect PEP money
laundering.
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FATF Recommendation 6 and PEPS

195. The FATF considers that an important measure that financial institutions, non-financial
businesses and professions can take to prevent money laundering and terrorist financing is the
provision of customer due diligence and record-keeping. In the 2003 Revised FATF
Recommendations, the new Recommendation 6 explicitly adopted a higher standard for dealing with
PEPs. Recommendation 6 provides:

‘Financial institutions should, in relation to politically exposed persons, in addition to
performing normal due diligence measures:

a. Have appropriate risk management systems to determine whether the customer is a
politically exposed person.

b. Obtain senior management approval for establishing business relationships with such
customers.

c. Take reasonable measures to establish the source of wealth and source of funds.

d. Conduct enhanced ongoing monitoring of the business relationship.’

Identifying PEPS

196. The identification of PEPs is a complex problem for financial institutions. The greatest
challenge is in the definition of a PEP which is considered in detail below. There are several
possibilities in identifying a PEP. The customer may be required to disclose his/her PEP status, and
this may be verified from publicly available information. Alternatively, or as an additional measure,
all new customers are checked through PEP databases and other information sources which are
available to the financial institution. Recent FATF assessments indicate that acceptable PEPs
customer due diligence measures range from relying on customer statements on application forms to
checking internal and external databases.

197. The first observation is that financial institutions will not generally have the information within
their own databases to recognise PEPs, particularly foreign PEPs. The problem is even more acute for
non-financial institutions, professionals and others who are required to take measures to prevent
money laundering. The identification of who a person is will not necessarily result in identification of
a person as a PEP. Potential clients are not likely to volunteer information about their political status,
connections or relationships unless these are already well known. Indeed, it is likely that some PEPs
will go to extraordinary lengths to avoid disclosure of their political relationships if they believe that
this will result in increased scrutiny and disadvantage them in their dealings with financial or non-
financial businesses.

198. The authors endorse the suggestion of the IMF that in implementing compliance with
Recommendation 6, ‘it is important that the supervisory authorities draft texts implementing the Law
which spell out in more detail the particular measures for identifying PEPs for all non-financial
professions’ (February 2006 IMF Country Report No. 06/72Belgium: Report on the Observance of
Standards and Codes—FATF Recommendations for Anti-Money Laundering and Combating the
Financing of Terrorism).

199. That national governments are in a position to create lists of national PEPs is illustrated by the
experience of one FATF member jurisdiction, Mexico. In order to facilitate financial institutions and
other bodies to comply with their AML/CFT obligations, the Ministry of Finance of Mexico prepared
an ‘initial list of national PEPs made up of the position held by public officials’ covered in article 110
of the law. The Mexican Ministry of Finance regarded this list as ‘illustrative, rather than exhaustive’,
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so that ultimate responsibility for risk management of PEPs is placed on the reporting entity.

200. Up to now governments have resisted creating a domestic or national PEP lists on the ground
that it is too politically sensitive or too difficult a task. In effect, governments have taken the position
that the private sector should shoulder the entire responsibility for PEP intelligence by relying on
publicly available information or expensive private PEP data bases. If governments are serious about
corruption and money laundering then more needs to be done by the public sector in developing PEP
information. Governments are in the best position to identify their own PEPs and to provide this
information to the private sectors.

201. The authors consider that governments should develop national PEP lists which will assist both
local and foreign institutions in combating both corruption and money laundering. The experience of
the Government of Mexico in developing PEP intelligence should be studied by APG and other FATF
member jurisdictions.

Risk Management

202. From a FATF perspective, financial institutions when applying their risk assessments must
not only consider whether a person fits within the PEP definition, but also whether they are employed
in an institution or in a country where there is an endemic culture of corruption. What is important is
that financial institutions apply risk assessments which take into account all relevant information.

203.  Any risk assessment of the identification of PEPs is also linked to the requirement of
disclosure of beneficial ownership of companies and other legal entities. It is important that the risk
assessment be made at the time of opening the account so that there is strong material evidence as to
the beneficial owner or controller of the account. In most grand corruption cases, the PEP bank
account is owned by or controlled by an offshore entity, such as a company, a trustee of a trust, or a
partner of a partnership.

Senior Management Approval

204. Since 1987 Swiss banks have been required to obtain senior management approval when
opening bank accounts on behalf of foreign PEPs. In 2003 the FATF adopted this requirement in its
Recommendation 6. Given the significant reputational and legal risks of PEPs, it is considered
necessary for senior management of financial institutions to take responsibility for the decision to take
on a PEP as a client and to agree to the form and extent of the business relationship between the PEP
and the bank. The decision to support a PEP account requires an understanding of the risks involved
and this will require consideration by senior management of whether it has the resources to
adequately manage such risks.

205. The imposition of a requirement of senior management approval in accepting a PEP as a
customer ensures that the management of PEP risk is not merely a back-office function or a
responsibility of wealth management advisers. PEP risk is a matter of concern for senior management
who must ensure that risk management systems are in place to identify, quantify, control, monitor and
report this risk.

206. Best practice requires senior management to supervise a risk assessment for PEP accounts.
This will entail an evaluation of the quantity of PEP accounts. The United States Bank Secrecy Act
AML Examination Manual sets out a matrix of factors which financial institutions should take into
account when evaluating the quantity of PEP risk, including the type of services and products sought,
the geographic coverage, the source of funds and level of financial activity.
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207. For those financial institutions that have PEP accounts, it is important that there is a central
internal data base of PEPs, which may be reviewed by senior management or regulators. In a survey
carried out by the British Financial Services Authority (FSA), it was found that many financial
institutions could not produce on request a centrally managed PEP list.

Source of wealth and funds

208. Prior to establishing a business relationship with a PEP financial institution is expected to
obtain information that identifies the source of funds which are deposited in or transmitted through a
PEP account, as well as the source of wealth of the PEP.

209. It is also best practice for financial institutions at the time of opening a PEP account to gather
other information, such as the transaction authority of family members and close associates over the
PEP account, and the purpose, as well as expected volume and nature of PEP account activity. A
financial institution should reach agreement with the PEP as to the expected level of deposits in the
account and should have sufficient knowledge of the sources of income and capital of the PEP to
justify this level of banking activity.

Ongoing monitoring of PEPs

210. A financial institutions PEP obligations does not cease at account opening. FATF requirements
include ‘enhanced ongoing monitoring of the business relationship’. The United States Bank Secrecy
Act Manual emphasises the important for all high risk customers, including PEPs, to implement
systems which monitor bank account activity against anticipated transactions, so as to highlight
discrepancies which may result in a suspect transaction report. Compliance managers should review
PEP and PEP transactions on a regular basis throughout the term of the relationship. Senior manager
also have a role in ongoing monitoring of PEPs, and annual reviews may be necessary.

211. One problem is that a PEP may not be identified at the account opening stage, and/or the
existing status of a customer may change over time so that a PEP status is acquired. It is estimated that
there are over 100 elections each year throughout the world, resulting in new PEPs being created. It is
important that financial institutions regularly review their customer data base against PEP lists or
other privately held or publicly available information, so that they uncover new PEPs.

212. Particular care must be taken to ensure that there is monitoring of important changes in the
client circumstances and the business relationships of the clients. This was emphasised by the Jersey
Financial Services Commission (FSC) in its 2003 review of the Island’s financial institution’s
involvement with the former President of Nigeria, General Sani Abacha and other Nigerian residents
in positions of power. The Jersey FSC gave as examples of changed circumstances : “where an
individual client becomes a Cabinet Minister with responsibility for government contracts, and where
trading structures commence sensitive activities. Structures created to hold wealth that are
subsequently used to conduct trade without warning are also a potential risk.”

The Definition of PEPs

213. There is no comprehensive or single definition of a politically exposed person. There are a
number of international standards which provide some guidance as to the definition of a PEP. The
most widely accepted definition of a PEP is the FATF definition, which was adopted in 2003 as part
of the Revised Recommendations. The FATF defines PEPs as:

41



FATF/PLEN(2007)37

‘Individuals who are or have been entrusted with prominent public functions in a foreign
country, for example Heads of State or of government, senior politicians, senior government,
judicial or military officials, senior executives of state owned corporations, important political
party officials. Business relationships with family members or close associates of PEPs involve
reputational risks similar to those with PEPs themselves. The definition is not intended to cover
middle ranking or more junior individuals in the foregoing categories.’

214. The FATF definition is significant because the FATF is accepted as the international standard
setter for AML/ CFT measures. Most nation states which have implemented the FATF’s 40
Recommendations and 9 Special Recommendations have adopted the FATF definition, although some
national laws have provided a wider definition.

215. The FATF definition covers individuals who occupy ‘prominent public functions’ in a foreign
country. This definition emphasizes the reputational risks of accepting clients who may have been
involved in corrupt activities. Although there are legal and compliance costs such as fines for failure
to carry out adequate PEP due diligence, the underlying reason for implementing a PEP programme is
to avoid reputational damage. This view is also reflected in the Wolfsberg definition of PEPs: ‘The
term should be understood to include persons whose current or former position can attract publicity
beyond the borders of the country concerned and whose financial circumstances may be the subject to
additional public interest.’

216. The FATF definition is not ‘intended to cover middle ranking or more junior individuals’. This
limitation on the definition of PEPs suggests that the major concern of the AML/CFT systems is to
combat the most serious forms of international corruption, such as grand corruption by senior political
leaders. There is a clear linkage between corruption by senior PEPs and reputational risk, while petty
corruption or corruption by more junior officials is not viewed as so important from the reputational
risk lens.

217. The exclusion of middle ranking or more junior public servants from the FATF definition is a
matter of practical sense. If such individuals were included in a PEP definition, then hundreds of
millions of individuals would be subject to PEP due diligence. Although these individuals are outside
the enhanced PEP diligence requirements, financial institutions are required to apply increased
diligence to all public or civil servant in certain circumstances. For example, a financial institution
would be obliged to issue a suspect transaction report if a middle ranking public servant deposits
substantial and unexplained funds into a bank account.

218. The FATF PEP definition further states that ‘business relationships with family members or
close associates of PEPs involve reputational risks similar to those with PEPs themselves’. Although
family members are not expressly part of the FATF definition of PEPs, they are required to be subject
to increased scrutiny to the extent that they entail increased risks

219. The UN Corruption Convention also deals with PEPs. For the purpose of the Convention,
article 2 states:

‘(a) “Public official” shall mean: (i) any person holding a legislative, executive, administrative
or judicial office of a State Party, whether appointed or elected, whether permanent or
temporary, whether paid or unpaid, irrespective of that person’s seniority; (ii) any other person
who performs a public function, including for a public agency or public enterprise, or provides
a public service, as defined in the domestic law of the State Party and as applied in the pertinent
area of law of that State Party; (iii) any other person defined as a “public official” in the
domestic law of a State Party. However, for the purpose of some specific measures contained in
chapter II of this Convention, “public official” may mean any person who performs a public
function or provides a public service as defined in the domestic law of the State Party and as
applied in the pertinent area of law of that State Party.’
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220. The definition of ‘public official’ in the UN Corruption Convention is consistent with a key
aim of the Convention to ‘promote integrity, accountability and proper management of public officers
and public property’. It is more comprehensive than the FATF definition of politically exposed
person. It makes no distinction between domestic and foreign PEPs.

221. The UN Corruption Convention defines ‘foreign public official’ which is similar to and
modelled on the OECD Bribery Convention definition. The UN Corruption Convention also defines
‘officials of a public international organisations’, which is important in that it recognises the potential
for international civil servants to be engaged in corrupt behaviour.

222. The state of the art or more accurately the most recent international definition of PEPs is found
in the 2005 European Union Third Directive on the Prevention of Money Laundering and Terrorist
Financing (‘EU Third AML Directive’) and in the Draft Implementing Third Directive. Article 3(8) of
the EU Third AML Directive defines PEPs as:

‘natural persons who are or have been entrusted with prominent political functions and
immediate family members or persons known to be close associates of such persons’.

223. The PEP definition in the EU Third AML Directive definition is wider than the original PEP
definition proposed by the European Commission, which provided that PEPs means ‘natural persons
who are or have been entrusted with prominent public functions and whose substantial or complex
financial or business transactions may represent an enhanced money laundering risk and close family
members or close associates of such persons’.

224. The original EU Commission definition was criticised as being less precise than the FATF
definition and so was altered (Opinion of the Committee on the Internal Market and Consumer
Protection on the proposal for a directive of the European Parliament and of the Council on the
prevention of the use of the financial system for the purpose of money laundering, including terrorist
financing, 2004/0137(COD), European Parliament, 18.3.2005).

225. In contrast, industry bodies, such as the European Banking Industry Committee (EBIC),
favoured the original European Commission definition because it targeted not PEPs per se but only
those PEPs whose transactions involved an ‘enhanced money laundering risk’. The EBIC argued in
2005 that the EU Third AML Directive definition was inconsistent with the risk-based approach of
the Directive.

226. The broad EU Third AML Directive is complemented by Article 2 of the Draft Implementing
Third Directive which provides for various categories of PEPs, as follows:

‘(a) natural persons who are or have been entrusted with prominent public functions who
include:
e Heads of state, heads of government, ministers and deputy or assistant ministers.
e Members of parliaments.

e Members of supreme courts, of constitutional courts and of other high-level
judicial bodies, whose decisions are not generally subject to further appeal,
except in exceptional circumstances.

e Members of courts of auditors and the boards of central banks.
e Ambassadors, charges d’affaires and high-ranking officers in the armed forces.

e Members of the administrative, management or supervisory bodies of state-owned
enterprises.
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(b) immediate family members of the persons referred to above who include:

e The spouse.
e Any partner considered by national law as equivalent to a spouse.
e The children and their spouses or partners.

e The parents.
(¢) persons known to be close associates of the persons referred to at (a) above including:

e Any natural person who is known to have joint beneficial ownership of legal
entities and legal arrangements, or any other close business relationship, with a
person referred to at (a) above.

e Any legal entity or legal arrangement whose beneficial owner is that natural
person and which legal entity or legal arrangement is known to have been set up
for the benefit of a person referred to at (a) above.’

Political Parties

227. The definition and categorisation of PEPs by the EU Third AML Directive is not intended to be
exhaustive. One category that is missing from the EU list is senior officials of major political parties.
Illegal and/or corrupt fund-raising activities of political parties are one of the most pernicious forms
of corruption in that it undermines democratic systems of government. This problem applies both to
developed and developing states. For example, in both France and Germany there has been major
scandals involving political parties’ funding, corruption and international money laundering. The
failure of PEP AML policies to deal with senior officers of political parties is a major loophole which
should be addressed.

Sub-National Political Figures

228. The EU Third AML Directive definition and categorisation of PEPs does not deal with the
issue whether officials at the sub-national level should be included within the PEP list. The EBIC has
suggested that the reference in the FATF and EU definitions to individuals with ‘prominent public
functions’ in foreign countries, and the specific exclusion of ‘middle ranking or more junior officials’,

imply that politicians at the sub-national level are not PEPs. This textual argument is highly
debatable.

229. The FATF Recommendations and EU PEP definition are not intended to exhaustively deal with
the risk of the laundering of the proceeds of corruption. From the FATF perspective, corruption is
also important when performed by public officials below senior levels (FATF Typologies Report,
2003/2004, par 85). Middle level public servants who have significant responsibilities may also be
prone to corruption, especially when their salaries are low and the bribes are high.

230. It was never intended that the FATF or EU definition of PEPs would automatically exclude
sub-national political figures. Corruption by heads of regional governments, regional government
ministers, and large city mayors are no less pernicious than corruption by prominent national figures.
Sub-national political figures in some countries have access to more funds than national leaders in
other states. They will often have significant opportunities for corrupt behaviour. There has been
several PEP cases involving city mayors who have laundered their illicit funds in offshore
jurisdictions. This would suggest that the rules governing PEPs should apply to sub national figures
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who are exercising ‘prominent public functions’.

Military and Security Personnel

231. The EU categorisation of PEPs does not specifically include senior law enforcement, military
and government security personnel, albeit that this is partially covered by the FATF definition. It
would be useful if there was a specific categorisation of military and security personnel as examples
of PEPs. The case of the former head of the National Intelligence Service in Peru, Vladimiro
Montesinos is illustrative of this type of PEP. In Peru Vladimiro Montesinos has been found guilty of
embezzlement and bribery in connection with protecting drug traffickers and arms trafficking. The
United States authorities have forfeited more than USD 20 million and the Swiss authorities have
forfeited $77.5 million in illicit funds held or controlled by associates of Montesinos. These funds
have been returned to Peru.

232. The opportunities for massive corruption in arms deals, the role of senior military and security
personnel in protecting drug traffickers through corruption, and the laundering of those proceeds
through the international financial system suggest that a more extended categorisation of PEPs is
warranted. It is recommended that the PEP categories should expressly include senior members of the
armed forces, senior members of the police forces and senior members of the secret services.

Religious Leaders and Managers of Charities

233. The EU categorisation of PEPs is also deficient in that it does not address the question whether
senior religious leaders and/or heads of charity organisations connected to political figures should be
included in the definition of PEPs. In a number of countries religious leaders control or manage
substantial public funds, thereby presenting opportunities for corruption. The misuse of charities or
religious foundations for money laundering or terrorist financing is not a new problem. Former heads
of government in Iran and Indonesia have been accused of using charities as a vehicle for illicit
enrichment. The heightened awareness of terrorist financing would suggest that organisers or
managers of charities should be subject to additional scrutiny where they are associated with political
power, and that one mechanism to do this would be to include them within the definition and/or
categorisation of PEPs.

Should domestic PEPs be included in the PEP definition?

International Legal Obligations

234.  The FATF definition of PEPs is limited to foreign PEPs. It refers specifically to individuals
with ‘prominent public functions in a foreign country’. Although there is no obligation under the
FATF standards to provide for enhanced due diligence to domestic PEPs, the FATF does encourage
the application of its PEP standards to domestic PEPs. The FATF in its Interpretative Note to
Recommendation 6 states:

‘Countries are encouraged to extend the requirements of Recommendation 6 to individuals who
hold prominent public functions in their own country.’

235. Unfortunately, despite the exhortatory suggestion of the FATF, few FATF member
jurisdictions have taken up this suggestion. Indeed, the tendency has been for states to apply the
minimum international FATF standard only to foreign PEPs. In several jurisdictions, the absence of
mandatory FATF standards in regard to domestic PEPs has resulted in successful lobbying by
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financial institutions of national governments and/or legislatures to resist the extension of PEP rules
to domestic PEPs.

236. In the case of the EU Third AML Directive, the definition of PEPs makes no distinction
between domestic and foreign PEPs. However, paragraph 25 of the recital and article 13(4) of the
Directive expressly recognise that there is to be differential treatment between domestic PEPS (which
are subject to normal customer due diligence measures) and PEPS residing in another European
Member State or in a third country (which are subject to enhanced customer due diligence). The
justification for applying additional CDD to PEPs in third countries is that they are high risk persons
coming ‘from countries where corruption is widespread’. The same justification does not apply to
PEPs from EU Member States, which are already subject to CDD systems.

237. The extension of PEP obligations to EU PEPs has been criticised by the EBIC on the ground
that it is ‘practically inappropriate’, inconsistent with the risk-based model of the Directive, and a
significant expansion of the targeted group to include PEPs from 27 member states. On the other
hand, the extension of the enhanced obligations to EU PEPs may be considered as a half-way measure
to a system which covers all PEPs. The policy justification for this extension is considered below.

238. The UN Corruption Convention does not distinguish between domestic and foreign PEPs in its
definition of ‘public officials’. This has an important consequence on the scope of the international
obligations of State Parties to enact AML laws applying to domestic PEPs.

239. Article 52(1) of the UN Corruption Convention provides:

‘Without prejudice to article 14 of the Convention, each State Party shall take such measures as
may be necessary in accordance with its domestic law, to require financial institutions within its
jurisdiction to verify the identity of customers, to take reasonable steps to determine the identity
of beneficial owners of funds deposited into high-value accounts and to conduct enhanced
scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been
entrusted with prominent public functions and their family members and close associates. Such
enhanced scrutiny shall be reasonably designed to detect suspicious transactions for the purpose
of reporting to competent authorities and should not be so construed as to discourage or prohibit
financial institutions from doing business with any legitimate customer.’

240. Article 52(1) imposes an international legal obligation on State Parties to enact measures to
“conduct enhanced scrutiny of accounts... of individuals who are, or have been entrusted with
prominent public functions and their family members and close associates”, irrespective of whether
those individuals are domestic or foreign.

241. Our researches indicate that no State Party which has ratified the UN Corruption Convention
has made any declarations or reservations to Article 52 of the Convention. Under international law,
those countries which have ratified the UN Corruption Convention without making a reservation in
respect of Article 52 are obliged to enact AML measures requiring financial institutions to ‘conduct
enhanced scrutiny of accounts’ of both foreign and domestic PEPs.

242. We have found that few of the State Parties to the UN Corruption Convention have
implemented Article 52 so as to impose enhanced due diligence obligations on domestic PEPs. This
includes FATF member jurisdictions and APG member jurisdictions. There is thus a major
compliance gap in implementing article 52 of the Convention which should be addressed. One way of
achieving this is to change the definition of PEP in national laws to include domestic PEPS.
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National laws on PEPS

243. The vast majority of national laws treat foreign PEPs as more risky and potentially ‘bad’ PEPs,
as compared to national PEPs. The idea that foreign PEPs are high risk compared to national PEPs is
linked to two ideas. Firstly, in the case of developed countries, national PEPs are perceived to be less
likely corrupt than foreign PEPs, so that there should not be any enhanced due diligence scrutiny of
national PEPs. Secondly, PEPs are more likely to conceal their illicit funds by using banking services
in foreign jurisdictions because they are not as well known and have a ‘greater chance of concealing
their identity and ill-gotten gains’.

244. The United States Patriot Act is based on the premise that foreign PEPs are more risky than
domestic PEPs. In the United States the term ‘Senior Foreign Political Figure’ is used in national
legislation instead of PEP. Section 312 of the USA Patriot Act defines a ‘Senior Foreign Political
Figure’ as:

‘A senior official in the executive, legislative, administrative, military or judicial branches of a
foreign government (whether elected or not).

A senior official of a major foreign political party. Or

A senior executive of a foreign government owned commercial entity, being a corporation,
business or other entity that has been formed by, or for the benefit of, a senior political figure.

The immediate family member of a senior foreign political figure, including the figure’s parents,
siblings, spouse, children and in-laws.

A ‘close associate’ of a senior foreign political figure, who is widely and publicly known to
maintain an unusually close relationship with the senior foreign political figure, and includes a
person who is in a position to conduct substantial domestic and international financial
transactions on behalf of the senior foreign political figure.’

245. Section 312 of the Patriot Act and the regulations made thereunder impose an obligation on
financial institutions to develop ‘risk-based’ procedures to identify all of their customers and assess
their ‘relevant risk factors’ to determine who deserves ‘enhanced scrutiny’. The rule explicitly
compels financial institutions to apply that same “enhanced scrutiny” to the accounts of current and
former senior foreign political figures, their family members and close associates to detect if any
funds ‘involve the proceeds of foreign corruption, including the misappropriation, theft,
embezzlement of public funds, bribery, extortion or the conversion of government property’.

246. US law also targets the misuse of private bank accounts by non-US persons for laundering of
the proceeds of foreign corruption, a problem highlighted in US Congressional hearings in 1999 (US
Senate Minority Staff Report for the Permanent Subcommittee on Investigations Hearings on Private
Banking and Money Laundering: A Case Study of Opportunities and Vulnerabilities, November 9,
1999). Section 312 of the Patriot Act and regulations made thereunder require financial institutions to
conduct specified due diligence for private banking accounts maintained by or on behalf of a non-US
person (which includes preventing the acceptance of the proceeds of foreign corruption). Financial
institutions are also required to take reasonable measures to identify the nominal and beneficial
owners of, and the source of funds, deposited in such private accounts.

247. There are few FATF member jurisdictions which impose a mandatory obligation of enhanced
due diligence on domestic PEPs. Belgium is one of the few developed countries which have also
applied its AML law to domestic PEPs, albeit that Belgium is not a Party to the UN Corruption
Convention because it has only signed the Convention. European Union states which are subject to
the EU Third AML Directive will be required by December 2007 to treat PEPs from other EU states
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in a similar fashion to foreign PEPs.

248. APG member jurisdictions and observers were surveyed in 2007 as to their legal position on
PEPS. In the countries surveyed, most of the 17 member jurisdictions which responded to the survey,
had laws, regulations or guidelines which imposed an explicit obligation of financial institutions to
carry out enhanced AML/CFT due diligence on foreign PEPs. Several member jurisdictions,
including Afghanistan, Sri Lanka, Solomon Islands and Timor-Leste had express laws, regulations or
guidelines that imposed enhanced due diligence requirements on financial institutions which had
domestic PEPs.

249. A number of APG member jurisdictions appeared to be of the view that applying a risk
assessment system to both domestic and foreign PEPs was sufficient to comply with international best
practice. Applying this view, domestic PEPs would be subject to normal customer due diligence
procedures as set out in regulator requirements, but would not automatically be considered to present
a higher risk, requiring enhanced due diligence. For example, one observer organisation considered
that best practice would be facilitated by regulatory guidance that applied to all PEPs, but with
‘emphasis on (i) links to jurisdictions that are vulnerable to corruption; and (ii) customers involved
with businesses that appeared to be most vulnerable to corruption’. Although this view has the
advantage of flexibility, it ignores the new international obligations under article 52(1) of the UN
Corruption Convention. Imposing an appropriate risk management system to deal with domestic PEPs
is only one of four requirements for enhanced due diligence under FATF Recommendation 6, and
would not be sufficient to comply with the article 52(1) obligation.

250. Our survey showed that no APG member jurisdiction has plans to change their AML laws to
comply with the international obligations under article 52(1) of the UN Corruption Convention.
Indeed, in one case a member jurisdiction which recognised in 2006 that international obligations
under article 52 of the UN Corruption Convention required the introduction of enhanced due
diligence requirements for domestic PEPs, has stated in 2007 that no policy decision has been taken
as to whether to extend the proposed law to domestic PEPs.

251. Countries which have ratified the UN Corruption Convention and have applied their laws to
both domestic and foreign PEPs include FATF members Mexico and Brazil. For example, in 2004
Mexico enacted an AML/CFT law which defined PEPs as ‘any individual who performs or has
performed important public functions in a foreign country or within the nation’s territory, including
among others, chiefs of state or government, political leaders, high-ranking government, judicial or
military officials, senior executives of state-owned companies or officers or important members of
political parties’ (See OECD Directorate for Financial and Enterprise Affairs, Mexico: Phase 2:
Follow up report on the Implementation of the Phase 2 Recommendations, Application of the
Convention on Combating Bribery of Foreign Public Officials in International Transactions and the
1997 Revised Recommendation Combating Bribery in International Business Transactions, OECD,
Paris, 4 April, 2007, p 37).

252. Under the Mexican law obligated entities must ‘develop mechanisms for determining the
degree of risk of operations carried out with PEPs, and for this purpose will determine whether the
transactional behavior corresponds reasonably to their functions, level and responsibility’. In addition,
they establish the obligation to establish a system of alerts in order to detect changes in their
transactional behavior and report the operation as unusual, if that is the case (See OECD, April 2007,
p 23).

253. A similar definition of PEPs is found in Circular 3.339 issued by the Central Bank of Brazil on
22 December 2006:

‘those public agents that perform or have performed in the last five years in Brazil or in foreign
countries, territories and dependencies any relevant public position, employment or function, as
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well as their representatives, families and other closely related person’.
254. The Brazilian Central Bank provides detailed guidance on PEPs, including a descriptive list of

occupations of Brazilian PEPs. This list of occupations is very helpful to the private sector because it
is authoritative and explains which public service positions may constitute national/domestic PEPs.

Extending the PEP obligation to national PEPs

255. This raises the question whether there should be any differentiation between domestic or
national PEPs and foreign PEPs. The strongest argument in favour of extending the PEP definition to
domestic PEPs is that it is now an international legal obligation for State Parties to the UN Corruption
Convention. For other countries, there are strong policy arguments supporting an extension. Domestic
PEPs can be as corrupt as foreign PEPs, and may launder illicit proceeds in the local economy, for
example, through real estate and/or financial transactions. By imposing enhanced AML obligations on
financial institutions which deal with domestic PEPs, countries with major corruption problems would
be assisted in their fight against corruption and money laundering.

256. It is sometimes suggested that there is a lack of political will to expand PEP due diligence to
national PEPs. Industry lobby groups do not favour an expanded PEP definition because this may
impose undue costs in circumstances where governments are not prepared to assist in the formulation
of PEP intelligence. It is also the case that it is in the interests of corrupt PEPs to resist the extension
of AML laws to domestic PEPs.

257. There is some evidence that the international standards of the FATF concerning PEPs are
falling behind the actual practice of major financial institutions. For example, it has been reported that
several multinational financial institutions in the United States are applying the same standard of
enhanced scrutiny to senior US politicians as they do to foreign PEPs. One of the leading private PEP
database service providers has stated that its clients should not distinguish between domestic and
foreign PEPs.

258. The history of money scandals, illicit political funding, and outright bribery and corruption
cases involving domestic politicians is extensive and continuing. This is found in both developed and
developing countries. The legal and reputational risks involving national politicians who abuse
taxpayers’ funds or personally enrich themselves through corrupt behaviour may in some cases be
more significant than those pertaining to foreign PEPs. Empirical evidence and logic suggest that
there is no real justification for distinguishing between national and foreign PEPs.

259. In our opinion the international standards on PEPs as expressed in the FATF Recommendation
are not sufficiently rigorous. Limiting special AML measures to foreign PEPs establishes an
unfortunate precedent, especially for developing countries. If developed countries do not require
enhanced scrutiny of their national politicians, why should developing countries not follow their
example and apply the same minimum due diligence standards to their domestic politicians. This
undermines efforts to prevent corruption in poorer countries. If corruption is to be effectively
prevented, then measures of accountability through the process of CDD should apply equally to both
national and foreign PEPs.
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Family Members and Relatives

260. Although the FATF definition of PEPs does not clearly include “family members or close
associates”, it does point out that there are similar reputational risks between customers who are PEPs
and customers who have a family or other association with PEPs. The UN Corruption Convention is
more specific and precise in requiring enhanced due diligence of families and associates of PEPs.

261. The EU Draft Implementing Directive sets out specific categories of family members who are
PEPs. These include: “immediate family members” of PEPs, “the spouse, any partner considered by
national law as equivalent to a spouse; the children and their spouses or partners; and the parents.” In
an earlier version of the Draft, there was a specific reference to “in-laws”, but this was excluded from
the final version.

262. The EU categorisation of family members is confined to “immediate family members.” It does
not take into account that in some states, especially in developing countries in Asia, the Pacific,
Africa and the Middle East, there are extended family and kinship obligations which may facilitate
nepotism and corruption. Although the EC categorisation may be justified on the basis that it reduces
the potential target group for PEP risk assessment, it is oversimplistic in its understanding of the
complexity of family relationships throughout the world.

263. The restriction of the EU category to a ‘partner considered by national law as equivalent to a
spouse’ is formalistic and legalistic. Why should the legal status of de facto partners influence the
definition of family members for the purpose of PEP reviews? From a risk perspective, a nation
state’s family laws and attitude to divorce and non married partners should not influence a bank’s risk
assessment policies in respect of PEPs. For example, a former head of government in an APG member
jurisdiction, where there are no divorce laws, has been accused of laundering corrupt funds through
properties which were acquired for the use and benefit of his mistresses and their children. In one
FATF member jurisdiction it is estimated that 95 per cent of convicted corrupt officials had
mistresses, who invariably benefited from the corruption and participated in the laundering of the
illicit funds.

264. The important issue is whether a person’s connections to a PEP are likely to be exploited by a
PEP for money laundering purposes. The prevention of corruption requires a definition of PEPs that is
consistent with the actual and functional relationship of a family and relatives in any given country. In
this respect international standards would seem to be falling behind the best practices of industry. One
leading international financial institution has informed the authors that it incorporate a broader range
of family members who may be subject to PEP review. For example, the multinational institution has
compiled a detailed list of categories of relatives who may be included in a PEP assessment. That list
includes grandparents, grandchildren, aunts, uncles, nephews, nieces, in-laws and step parents. The
institution states that the list of relatives is neither exhaustive nor compulsory. Senior managers of the
institution in each country are required to adopt the list to local circumstances. The decision whether a
person is a relative of a PEP will depend on local knowledge, rather than any global, imposed rule.

Business Associates — Natural and Legal Persons

265. The FATF PEP definition refers to ‘business relationships with family members or close
associates’. A more precise formulation is found in article 2 of the EU Draft Implementing Third
Directive. Under this provision, enhanced PEP diligence is applied to persons known to be close
associates with a PEP. The EU PEP categories encompasses two types of business associates:

‘any natural person who is known to have joint beneficial ownership of legal entities and
legal arrangements, or any other close business relationship’ with a PEP.
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‘any legal entity or legal arrangement whose beneficial owner is that natural person and
which legal entity or legal arrangement is known to have been set up for the benefit’ of a
PEP.

266. This definition distinguishes business associates of PEPs on the basis of whether they are
natural persons or legal entities. This distinction is based on legal categorisation. In practice, business
associates have played two roles in facilitating corruption. Firstly, business associates of PEPs have
used their political connections to obtain favourable commercial opportunities, such as licences or
monopolies. The business associates have enjoyed the corrupt benefits of ‘crony capitalism’ and as
such are legitimate targets for corruption/AML investigations. An illustration of this phenomenon is
the Philippines under the Marcos regime and Indonesia under the Soeharto administration.

267. Secondly, business associates may act as fronts for PEPs in concealing and laundering the
proceeds of corruption. As the FATF Typologies report of 2003/ 2004 noted at paragraph 78:

‘PEPs, given the often high visibility of their office both inside and outside their country, very
frequently use middlemen or other intermediaries to conduct financial business on their behalf.
It is not unusual therefore for close associates, friends and family of a PEP to conduct
individual transactions or else hold or move assets in their own name on behalf the PEP. This
use of middlemen is not necessarily an indicator by itself of illegal activity, as frequently such
intermediaries are also used when the business or proceeds of the PEP are entirely legitimate. In
any case, however, the use of middlemen to shelter or insulate the PEP from unwanted attention
can also serve as an obstacle to customer due diligence that should be performed for every
customer. A further obstacle may be involved when the person acting on behalf of the PEP or
the PEP him or herself has some sort of special status such as, for example, diplomatic
immunity.’

268. An even greater problem is the use of shell companies, foreign legal entities, opaque legal
arrangements, and offshore banks, located outside the country of the origin of the PEP, to disguise the
identity of the beneficial owner/controller of the illicit funds (FATF, Typologies Report 2003/2004,
paragraph 79). The role of Corporate Service Providers in supplying these financial arrangements was
discussed in Chapter 2. In such cases, financial institutions may be incapable or unaware that the bank
account is owned or controlled by a PEP and that it is obliged to conduct enhanced customer due
diligence.

Inconsistent Definitions

269. One important issue is whether there are any adverse practical consequences of inconsistent
definitions of PEPs. Does the lack of a global, uniform definition of PEPs undermine AML/CFT
systems? For example, if different financial institutions have different operation definitions of PEPs
does this create arbitrage opportunities for those PEPs who wish to launder their corrupt monies?

270. In national debates about money laundering, financial institutions have often complained about
a lack of a single definition of PEPs. This argument has usually been made together with the
suggestion that governments should provide a database of PEPs since they are in the best position to
judge whether an individual is a PEP. While ideally it would be preferable to have a single definition,
the lack of such a definition does not appear to have caused practical problems for international
financial institutions which operate in several jurisdictions.
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271. One interviewee who has had considerable experience in both the private and public sectors in
AML, informed the authors that it was unlikely that ‘bad persons’ could exploit differing definitions
of PEPs by a process of arbitrage. The problem of arbitrage is more likely to arise when there is a
perceived lack of enforcement of Know Your Customer policies in different jurisdictions or among
different financial institutions. The expert interviewee confided that: ‘the real issue caused by a lack
of a uniform definition of PEPs is uneven supervision and enforcement by governments and
regulators. Especially for global institutions, having varying definitions of PEPs makes it extremely
difficult to put in place an effective global program, without taking the most comprehensive and
inclusive definition and applying it globally.’

US Initiatives and Enforcement Actions Against corrupt PEPS

272. The United States is one of the few countries that has promulgated significant initiatives
against corrupt foreign PEPs and taken enforcement action against PEPs who have laundered their
proceeds of crime through the US financial system. The US experience provides lessons for FATF
and APG member jurisdictions. Examples of US initiatives against corrupt PEPs include the
following:

e The establishment in 2003 of the first Foreign Corruption Task Force Task Force in
Miami to specifically target the proceeds of public corruption emanating from foreign
nations that are being laundered in the United States. The ‘PEP Task Force’ has
conducted numerous financial investigations on behalf of Central and South
American and Caribbean Governments using section 315 of the USA Patriot Act
which allows for the inclusion of foreign corruption crimes as predicate offences to
money laundering crimes.

e Presidential Proclamation 7750 of January 2004, where the United States President
gave specific legal authority to the Secretary of State to identify persons who should
be denied entry into the United States because they are involved in public corruption
that has serious adverse effects on the national interests of the United States.

e US comprehensive 2006 Strategy to Internationalize Efforts Against Kleptocracy,
Combating High-Level Public Corruption, Denying Safe Haven, and Recovering
Assets.

e Presidential Executive Order 13405 of June 2006 ‘Blocking the Property of Certain
Persons Undermining Democratic Processes or Institutions in Belarus’. This
executive order explicitly incorporated kleptocratic behaviour as a basis for
designation.

273. Prominent US enforcement actions in relation to PEPs include:

e The investigation, forfeiture, and repatriation to Peru in 2004 of more than
USD 20 million connected to the illicit conduct of former President Albert Fujimori and
his associates, together with assistance in the capture of former Peruvian intelligence
chief, Vladimiro Montesinos, and the return of illicitly acquired assets from other
jurisdictions.

o The investigation, forfeiture and transfer by US Treasury to Nicaragua in 2004 of
USD 2.7 million (out of more than USD 3.3 million seized) of funds embezzled by
former Nicaraguan President Arnoldo Alema and Byron Jerez, Nicaragua’s former Tax
Commissioner. The illicit funds had been laundered through bank accounts in Panama
and used to purchase eight Certificates of Deposit and a luxury condominium in
Florida. In a press release issued 9 December, ICE explained that the repatriated funds
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‘stem from the seizure and forfeiture of eight certificates of deposit and a luxury
condominium in Key Biscayne, Florida, that were purchased with funds embezzled by
former Nicaraguan President Arnoldo Aleman and Byron Jerez, Nicaragua's former tax
commissioner’.

The US Treasury enforcement of a United Kingdom restraint order to freeze more than
USD 400 000 in assets connected to a former Nigerian Governor charged with
corruption offenses there and money laundering in the UK. This 2006 enforcement
action was the first of its kind under the Patriot Act.

More intensive enforcement action under the Foreign Corrupt Practices Act (FCPA),
such as the 2006 conviction of a US company for violating the FCPA in connection
with USD 3.5 million in illicit payments made to an advisor of the President of Benin.
The company paid over USD 28 million in criminal and civil fines to resolve the
Department’s criminal action and a related SEC enforcement action.

The successful prosecution in 2006 of Pavel Lazarenko, the former Prime Minister of
the Ukraine for laundering money through correspondent bank accounts at three US-
based banks and three US-based brokerage houses, in relation to USD 44 million of the
USD 114 indictment counts.

The successful prosecution of Riggs Bank NA for systematically failing to report
suspicious transactions associated with bank accounts owned and controlled by various
PEPs, including Augusto Pinochet, the leader or President of Chile from 1973 to 1990.

The 2004 US Federal Reserve fine of USD 100 million imposed on UBS, the Swiss
financial conglomerate, after it admitted that it had illegally transferred billions of
dollars to Cuba, Iran, Libya and Yugoslavia in violation of US sanctions and its
extended custodial inventory program for distribution of currency on behalf of the US
Federal Reserve.
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CHAPTER 4: BEST PRACTICES FOR INTERNATIONAL CO-OPERATION

Introduction and Summary

274. The APG study of corruption and international co-operation focuses on specific terms of
reference which are as follows:

‘Acknowledging that anti-corruption and AML/CFT strategies have a shared objective to
promote international cooperation in targeting criminals and their proceeds of crime through:

e Benchmarking effective systems for mutual legal assistance, extradition,
confiscation and seizure of assets and the denial of safe havens for criminals and
assets arising from criminal activities.

o Identifying vulnerabilities for corruption in AML/CFT institutions in relation to the
provision of effective MLA and making recommendations for dealing with such
vulnerabilities.’

275. There are a wide variety of regional and global treaties and conventions aimed at facilitating
international co-operation in fighting money laundering and corruption. An area of pronounced
interest among APG members and more broadly has been the recovery of the proceeds of crime. Of
particular relevance for this study are the UNCAC, the ADB/OECD Action Plan and associated work,
and the OECD Anti-Bribery Convention. We recommend that all APG members that have not yet
done so sign and ratify the UNCAC and endorse the ADB/OECD Action Plan, while other members
may also wish to consider joining the OECD Anti-Bribery Convention.

276. The dual criminality criterion is a vital issue in mutual legal assistance in combatting cross-
border corruption and money laundering. It is recommended that parties ensure that passive and active
corruption are criminalised, as well as the bribery of foreign officials, bribery through intermediaries
and subsidiaries, and private sector corruption. Beyond this, the appropriate test for dual criminality
in extradition matters is the ‘conduct test’ as defined in Article 43(2) of the UNCAC, rather than more
narrow technical approaches.

277. For non-coercive measures, countries should strongly consider extending mutual legal
assistance even when the criterion of dual criminality is not fulfilled, given that such co-operation
impinges to a much lesser degree on the rights of an individual. The Commonwealth Harare Scheme
provides further guidance on mutual legal assistance in this manner.

278. A variety of international initiatives have successfully targeted banking secrecy as an obstacle
to international legal co-operation. These include the OECD ‘Increasing Access to Bank Information
for Tax Collection Purposes’ and ‘Harmful Tax Practices’ initiatives, the FATF NCCT exercise, and
Article 40 of the UNCAC. Despite these welcome advances, de facto banking secrecy remains intact
in many countries through quirks of national jurisprudence, or the failure to establish beneficial
ownership of corporate vehicles that have entered the banking system (see Chapter 2).

279. In many countries those in prominent political positions, especially heads of state and
government, enjoy immunity from prosecution, and in some cases this protection extends to former
officer-holders also. In line with the Commonwealth Working Group on the Recovery of Assets we
recommend that such immunities be abolished, or at least substantially reduced.

280. Asset recovery is one of the most important goals in mutual legal assistance, and in the last few

years proceeds of corruption to the value of hundreds of millions of dollars have been repatriated to
the Philippines and Nigeria. In particular, courts in Switzerland and the United States have been
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common venues for complex grand corruption and asset recovery cases. In practice, the main obstacle
to asset recovery has been the lack of admissible evidence, coupled with the delays and expense
associated with this kind of international legal action.

281. We welcome the shift represented by UNCAC Article 51 that enshrines the principle of stolen
assets being returned to the ‘victim’ country, rather than being kept by the country whose co-operation
is requested in effecting this return. This principle does not, however, preclude requested countries
being compensated for extraordinary expenses in tracing, freezing, confiscating and returning assets.
Complementary or alternative measures for ‘victim’ states might be taking civil action in the foreign
jurisdiction, or assisting the foreign jurisdiction to bring money laundering charges against local
persons and/or institutions (see ADB/OECD publications for further details).

Need for International Co-operation in Corruption/Money Laundering Cases

282. In the APG Scoping Paper 2005 contributors emphasized that corruption-related money
laundering is transnational in character, so that it is not uncommon for the proceeds of corruption, the
evidence, and/or the briber/bribee/and money launderers are located in different jurisdictions.
Investigations in transnational corruption cases may be complex, resource intensive and require
co-operation from multiple jurisdictions, often through successive mutual legal assistance requests.
There is an obvious need for enhanced international co-operation in recovering the proceeds of
corruption and pursuing those involved in criminal activities (p 10).

283. The ADB/OECD Anti Corruption Initiative for Asia and the Pacific has produced two valuable
papers to assist countries in improving international co-operation in this field: Denying Safe Havens
to the Corrupt and the Proceeds of Corruption (2006) and Mutual Legal Assistance, Extradition and
Recovery of Proceeds of Corruption in Asia and the Pacific (2007).

284. The ADB/OECD 2006 document is a major study of the mechanisms, obstacles and practices
of international co-operation in relation to corruption/money laundering, focusing not only on the
Asia/Pacific experience, but also major traffic mutual assistance countries, such as Switzerland.

285. The ADB/OECD 2007 document provide a thematic review of the framework and practices for
mutual legal assistance (MLA), extradition and the recovery of the proceeds of corruption among
27 Asian and Pacific jurisdictions: Australia; Bangladesh; Cambodia; PR China; Cook Islands; Fiji
Islands; Hong Kong,China; India; Indonesia; Japan; Republic of Kazakhstan; Republic of Korea;
Kyrgyz Republic; Malaysia; Macao, China; Mongolia; Nepal; Pakistan; Palau; Papua New Guinea;
Philippines; Samoa; Singapore; Sri Lanka; Thailand; Vanuatu; and Vietnam.

286. The ADB/OECD 2006 and 2007 papers detail the following obstacles to international co-
operation:

e Misunderstandings of the differences in legal systems resulting in inadequately drawn
requests for assistance or even ‘self censorship’, where a requesting state decides not to
make a MLAT request.

e Requirement of dual criminality, which requires that the conduct alleged by the
requesting country amount to a crime in the requested state: this causes problems
because of the wide variety of offences of corruption throughout different jurisdictions.

e Differences in evidentiary procedures between the requested and the requesting state,
which may result in evidence supplied by the requested state not being admissible in the
requesting state.

55



FATF/PLEN(2007)37

o Wide range of grounds for refusing assistance listed in treaties and legislation, such as
the concept of ‘national security’ or ‘essential interests of the state’.

e Inordinate delays in obtaining evidence from the requested state (often caused by
multiple appeal procedures in the requested state) which may stymie a prosecution for
corruption/money laundering, and in some cases result in prosecutors abandoning a
criminal case.

o The costs of investigating, tracing, freezing, confiscating and returning the proceeds of
corruption.

287. International extradition, which is considered to be a more intrusive form of co-operation,
provides additional obstacles, such as:

e The difficulty of entering into bilateral arrangements with States whose legal systems
are based on different ideological and political perspectives, resulting in an absence of
trust, which is the very cement of any effective extradition relationship.

e The principle of non-extradition of national, which is applicable in most non common
law jurisdictions.

e The prima facie or probable cause evidentiary requirement, which is a very old
extradition requirement, applicable in some common law jurisdictions.

e Wide ground for refusing extradition, such as severe penalties (e.g. death penalty) or
humanitarian principle which certain states adhere to.

288. The corruption/money laundering paradigm of international co-operation is similar to the
problem of investigating transnational financial crimes in general. What makes this topic different is
the multiple layers of obstacles and complexities arising from the international tracing, freezing and
recovery of the proceeds of corruption. Given the significant sums of corrupt proceeds that have been
laundered in the past 20 years, there is an extra dimension to providing effective international co-
operation in this field. Those political leaders who are engaged in grand corruption have access to
significant technical, accounting, banking and legal resources to conceal their crimes and to prevent
recovery of the bulk of their looted assets.

International Treaties and Instruments

289. There are a number of international instruments that are relevant to international co-operation
in combating of corruption and money laundering. Prominent regional examples are: Council of
Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime,
1990; Organisation of American States Inter-American Convention against Corruption 1996; Council
of Europe Criminal Law Convention on Corruption 1999; Council of Europe Civil Law Convention
on Corruption 1999; and the African Union Convention on Preventing and Combating Corruption and
Related Offences 2003. The industrialised developed world has sought to limit the demand-side of
corruption through the landmark OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions 1998. The key universal multilateral instruments are
those which have been sponsored by the United Nations: United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances 1988 (Vienna Convention); United Nations
Convention Against Transnational Organized Crime (Palermo Convention) and its supplementing
protocols 2000; International Convention for the Suppression of the Financing of Terrorism 2002; and
the United Nations Convention against Corruption 2003.

290. Each of these multilateral instruments provides mechanisms for international co-operation
between the parties. They provide a gateway for co-operation between states which may have no
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bilateral extradition or mutual assistance arrangements. The failure of states to sign, ratify and
effectively implement these instruments may result in the creation of corruption and/or money
laundering havens.

291. The authors consider that it is highly desirable that as many states as possible accede to and
ratify these multilateral instruments so that the international network of co-operation is maximised.
This was the view expressed in the APG Scoping Paper which pointed out that ‘the development of
consistent MLAs across the Asia-Pacific region would promote greater international co-operation
through the ability of jurisdictions to pursue both the proceeds of corruption and criminals as well,
coupled with the capacity to asset share’ (p 10). It also accords with FATF Recommendation 35
which requires countries to take “immediate steps to become party to and implement” the Vienna
Convention, Palermo Convention and the United Nations International Convention for the
Suppression of the Financing of Terrorism.

292. In terms of fighting international corruption, including the laundering of the proceeds of
corruption, the three most important instruments for APG members are: UNCAC, the ADB/OECD
Action Plan, and the OECD Anti-Bribery Convention. The following table provides information as to
the status of these multilateral instruments among APG member jurisdictions. It is based on publicly
available information.

THE ASIA PACIFIC GROUP ON MONEY LAUNDERING - LEGAL STATUS OF
INTERNATIONAL INSTRUMENTS ON CORRUPTION

Jurisdictions UNCAC ADB/OECD Action Plan OECD Anti Bribery
Convention

Afghanistan Signed

Australia Ratified Endorsed Ratified

Bangladesh Ratified Endorsed

Brunei Darussalam Signed

Cambodia Endorsed

Canada Signed Ratified

Chinese Taipei Endorsed

Cook Islands Endorsed

Fiji Islands Endorsed

Hong Kong,China China ratify Endorsed

India Signed Endorsed

Indonesia Ratified Endorsed

Japan Signed Endorsed Ratified

Republic of Korea (South | Signed Endorsed Ratified

Korea)

Macao, China China ratify Endorsed

Malaysia Signed Endorsed

Marshall Islands

Mongolia Ratified Endorsed

Myanmar Signed

Nepal Signed Endorsed

New Zealand Signed Ratified

Niue

Pakistan Signed Endorsed

Palau Endorsed

Philippines Ratified Endorsed

Samoa Endorsed

Singapore Signed Endorsed

Solomon Islands

Sri Lanka Ratified Endorsed

Thailand Signed Endorsed

Tonga

United States of America Ratified Ratified

Vanuatu Endorsed

Vietnam Signed Endorsed
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293.  The most significant innovation is the UN Corruption Convention which was adopted by the
General Assembly on 31 October 2003, was open for signature on 9-11 December 2003, and entered
into force on 14 December 2005. As at 4 September 2007, there are 150 signatories, and
98 ratification/accessions to the UN Corruption Convention.

294. The author’s researches show that 14 of the 34 APG member jurisdictions have signed
UNCAC. These include jurisdictions, such as Bangladesh, Indonesia, Philippines, Macao (China) and
Hong Kong,China, where anti-corruption is a key development goal. In contrast, with the exception of
one country, all the 34 FATF members are signatories to UNCAC.

295. The record on ratification/accession to UNCAC is not so impressive. Only 98 member States
and organisations have ratified/acceded to UNCAC, including 21 of the 34 FATF member
jurisdictions, and 9 of the 34 APG member jurisdictions.

296. The authors strongly urged that all APG jurisdictions who have not signed UNCAC should do
so as matter of priority. It is also highly desirable that all APG and FATF member jurisdictions accede
to the UNCAC as soon as practicable. The importance of the UNCAC is discussed below.

297. Few APG member jurisdictions are parties to the OECD Bribery Convention. This is
understandable given the origin of the OECD Anti-Bribery Convention. Presently, the only APG
members who are parties to the OECD Anti-Bribery Convention are the six members of the OECD,
namely, Australia, Canada, Japan, Korea, New Zealand and the United States of America.

298. Several non-OECD APG member jurisdictions have laws which would enable prosecution of
foreign bribery in limited circumstances. For example, two APG states criminalize the bribery of
foreign public officials provided the offer, solicitation, or acceptance of the bribe occurs in the local
jurisdiction. There is no extraterritorial application of the anti-bribery law.

299. Interestingly, one non-OECD APG member jurisdiction has criminalized the bribery of local
public officials and foreign public officials, irrespective of where the criminal conduct occurs. The
anti-bribery law applies to officials, regardless of whether there is a law punishing such offences in
the place where the crime was committed.

300. One of the limitations of the OECD Anti-Bribery Convention is that it has a narrow focus on
the active briber, and not the bribee or recipient of the bribe. Despite this limitation, the authors
recommend that APG members, especially those which have multinational corporations which may
engage in bribery of foreign public officials, should seriously consider whether they should become
parties to the OECD Anti-Bribery Convention. Alternatively, APG members may follow the example
of one of its member jurisdictions which has criminalized foreign bribery, even though it is not a party
to the OECD Bribery Convention.

301. Most APG member jurisdictions have endorsed the ADB/OECD Anti-Corruption Action Plan
for Asia and the Pacific. Of the 27 countries of the region that have formally endorsed the Action Plan
and committed to its goals, 24 are APG member jurisdictions. It is suggested that the 10 APG member
jurisdictions which have not approved the Action Plan, which presently consist of several developed
countries and small Pacific states, should give serious consideration to adopting the Plan.

International Best Practice under the FATF Recommendations
302. FATF Recommendations 35 to 40 and Special Recommendations I and VI provide a series of
standards of international best practice in relation to international co-operation in regard to money

laundering and terrorist financing. The FATF standards deal with mutual legal assistance, extradition
and other forms of co-operation. Recommendation 36 provides that “countries should rapidly,
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constructively and effectively provide the widest possible range of mutual legal assistance.” In
particular, countries are required to ensure that the powers of competent authorities to obtain
documents and information for investigative, prosecutorial and related actions under
Recommendation 28 are also available for use in response to requests for mutual legal assistance.
International assistance should not be subject to unreasonable, disproportionate or unduly restrictive
conditions.

303. Extradition is often a time consuming, expensive and an inefficient mechanism for
international co-operation. FATF Recommendation 39 encourages countries to simplify extradition by
allowing extradition based only on warrants of arrest or judgements. Best international practice in
extradition requires countries, if permitted by their legal system, to eliminate the prima facie
evidentiary rule of extradition, which was for over 150 years a legal requirement of extradition from
the Anglo/American common law countries.

304. Recommendation 40 provides for more informal forms of co-operation between law
enforcements agencies. International best practice encourages the exchanges of information in a
prompt and constructive manner, directly between counterparts, either spontaneously or upon request
in relation to both money laundering and the underlying predicate offences, which may include
corruption.

305. The ADB/OECD 2006 and 2007 studies referred to above provide numerous examples of
international best practice. Another useful source is the 2001 Report of the Inform